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“Adopted child” clause. The implications, and possible pitfalls, 
of the designation “legally adopted” in life policies whose beneficiaries 
are adopted children are set forth in the article at page 535. Cameron 
K. Wehringer, a New York attorney, points up the need for careful 
draftsmanship by an insurer to provide the protection which the 
insured is seeking for his adopted child. It is suggested that, for sev- 
eral reasons, the child beneficiary may not be “legally” adopted when 
the policy is issued. 


What’s it worth to you? The insurable value of diamonds and 
furs is well established, but the determination of that value when the 
article is lost or damaged is a different, and far more difficult, matter. 
Louis C. Sandberg, an adjuster for the Great American Insurance 
Company at New York City, dramatizes the problems of valuation and 
depreciation as they affect the work of the insurance adjuster, in the 
article beginning at page 539. This is the fifth in Mr. Sandberg’s 
series on the insurance adjuster. 


Implied warranty. The historical roots of implied warranty 
against latent defects are delineated in the article at page 547, by 
Daniel E. Murray, assistant professor of law at the University of 
Miami. The seminal influence of ancient Germanic codes, Greek and 
Roman laws, and Middle Eastern concepts of warranty is defined and 


examined, together with the remedies and redress afforded the buyer 
of defective goods. The article is reprinted from the Lowsiana Law 
Review for April, 1961. 


Motor vehicle liability. Coverage extending to the “complete 
operation” of a motor vehicle, to the entire process of receiving goods 
and delivering them to their final resting place, is discussed in the 
article at page 561. The liberal construction of “complete operation”’ 
in the courts, covering loading and unloading and, the author warns, 
frequently much more, is demonstrated by synopses of the leading 
cases in the field. The author is William E. Mooney, an attorney in 
Omaha, Nebraska. 
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Persons and Events 


[Indiana Lumbermens Mutual Insurance Company has announced 
the promotion of James T. Bergen and George W. Long to the posi- 
tions of field supervisors in their respective territories. Mr. Bergen 
serves agents in western New York. Mr. Long covers the Eastern 
division which includes eastern New York, Connecticut, Massachusetts 
and Rhode Island. 


Dr. William A. Berridge, who retired from his position as econ- 


omist of Metropolitan Life Insurance Company on August 1, has 
been retained by the company as a consultant on a half-time basis. 
The announcement was made by Frederic W. Ecker, Metropolitan’s 
board chairman. 


W. Clement Stone, president of Combined Insurance Company of 
America, headquartered in Chicago, announced the appointment of 
W. J. Nevermann as a vice president of Combined. Nevermann, previ- 
ously a director of pension fund investments for the state of Wisconsin, 
was promoted under the company’s new policy of expanding its top 
management, it was explained. 


Leonard W. Larson, M. D., president of the American Medical 
Association, appeared before the House Ways and Means Committee 
as one of the 200 witnesses testifying on the proposed Anderson-King 
Bill. Dr. Larson stated that the AMA is against the proposed legisla- 
tion, because the physician-patient relationship would be disrupted, 
there wouid be delays in admission to hospitals, more time wasted in 
over-crowded offices of doctors, a regimentation of the medical practice 
and an impairment of medical research. The result, said Dr. Larson, 
would be “. . . medicine in action on a government-run, assembly-line 


basis.” 


President Frank S. Groner of the American Hospital Association 
told the House Committee that the Anderson-King Bill would lead 
to unnecessary utilization of hospital beds, resulting in costs that 
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would be “disastrous to the public.” He insisted that the proponents 
of the bill had seriously underestimated the hospitalization costs. 

Also appearing before the House Ways and Means Committee, 
President George M. Harrison of the Brotherhood of Railway Clerks 
read a prepared statement that the railroad unions now “strongly 
support” the Anderson-King Bill, H. R. 4222, which will provide 
medical care for older citizens under the Social Security and Railroad 
Retirement Systems. As chairman of the Social Insurance Committee 
of the Railway Labor Executives’ Association, Harrison told how the 
railroad unions in 1954 negotiated the world’s largest single private 
group insurance policy to provide hospital, surgical and medical bene- 
fits for most railroad employees and how through later improvements 
they have extended such coverage to dependents on a noncontributory 
basis. However, Harrison's committee has never been successful, 
through collective bargaining, to provide for the continuation of any 
such benefits for the employee or his dependents after retirement. In 
this latter area, the committee is placing reliance on the social security 
approach. 


Health Insurance for the Aged—insurer’s View 


The Chairman of the Joint Committee on Social Security and 
Health Care of the American Life Convention and Life Insurance 
Association of America appeared before the House Ways and Means 
Committee at hearings for legislation to provide medical care coverage 
for the aged. M. R. Dodson, President of the Ohio National Life 
Insurance Company of Cincinnati advocated federal income tax incen 
tives to help stimulate the spread of voluntary health insurance coverage. 
His group believes that no aged health care legislation is neces- 
sary, but that the tax incentive method is preferable to the broader 
social security approach of H. R. 4222, the Anderson-King Bill. 

The greatest advantage to the tax incentive method, Dodson 
asserted, was that it would not replace the existing voluntary coverage 
of some 9 million aged persons nor would it foreclose further extension 
of this voluntary coverage. Discussing the question of who would 
receive this tax incentive, the ALC and LIAA spokesman said that 
any person paying for the health protection would get the tax benefit 
and that Congress would have to consider whether to make a tax 


incentive available in the absence of some traditional or family rela- 
tionship. 


Regarding administrative details, he stated that Congress might 
wish to provide that the insuring organization would issue to the 
purchaser an income-tax form similar to the present W-2 form, on 
which the insurer would certify that the coverage in force met the 
qualifying requirements for the tax incentive. The purchaser would 
enclose this form with the statement of his income to the Revenue 
Bureau. 

\s to the form of the incentive, a tax credit, a direct subtraction 
from the income tax otherwise payable was advocated. Dodson said 
this approach would be of greater benefit to those in the lower or 
middle-income brackets among whom a more rapid expansion of health 
insurance coverage could be expected. 
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“The cost of new tax incentives would fall on general revenue 
taxpayers rather than social security taxpayers,” the insurers’ repre- 
sentative said, speaking on the cost of his program in comparison 
with the proposed Anderson-King legislation. “Considering the high 
schedule of social security taxes already in the law, a small decrease 
in general revenues would be clearly preferable to still further increases 
in social security taxes,’ he concluded. 


Air Flight Insurance Includible in Gross Estate 


A recent ruling from the Revenue Department held that the 
proceeds from a policy of insurance, purchased at the airport terminal 
prior to boarding the plane, was includible in the gross estate of the 
purchaser. 

The decedent was killed when the plane of the flight for which 
the insurance was taken crashed. The ruling held that, because the 
policy provided that the insured had the right to change the beneficiary, 
insured retained “incidents of ownership” under Section 2042 of the 
Internal Revenue Code. The fact that decedent was in the plane 
immediately after buying the insurance and was unable to change the 
beneficiary was immaterial. All that is required by the statute and 
regulations thereunder is that, on the date of death, the decedent 
possessed any of the incidents of ownership, as the right to change 
the beneficiary, exercisable alone or in conjunction with any other 
person.—Rey. Rul, 61-123, I. R. B, 1961-27, p. 13. 


Survey of Mortgage Investments of Life Insurance Companies 

Since the end of World War II the share of life insurance company 
assets in mortgages has increased steadily, representing 34.9 per cent 
at the end of 1960. Mortgage investments increased in 1960 alone by 
$2.6 billion, amounting to $41.8 billion for that year, $41.0 billion of 
which was on properties in the United States. 


During the years 1950 to 1960 mortgage investments increased 


in every region of the United States, following the general pattern 
established by the population shifts and the increases in personal 


income. The most rapid growth was in the Western states where life 
insurance company investments in mortgages increased 226 per cent. 
The South ranked second in regional growth of mortgage investments, 
showing an increase of 173 per cent. Next followed the North Central 
region with 160 per cent and the Northeast with 71 per cent. 

The figures indicated that the total mortgage holdings of the life 
insurance companies in the United States increased more slowly in the 
second half of the 1950s than during the first part. The largest increase 
in the first half of the decade was in Wyoming, 200 per cent. The 
largest increase between 1955 and 1960 was in Arizona, 106 per cent. 


Health Costs Compared; Rise Since '58 

With a few exceptions, health costs have risen 2 per cent to 21 
per cent between 1958 and the end of 1960, according to the Health 
Insurance Institute. The exceptions are largely attributable to tech- 
nical change—medical and statistical—rather than to price change. 
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Analysis by the Institute of preliminary and unpublished figures 
on health costs furnished by the Bureau of Labor Statistics shows a 
great variability of charges by doctors, hospitals and dentists from 
one big city to the next. For example, a visit to a physician’s office 
in Los Angeles cost $6.25 during the last quarter of 1960. In Minne- 
apolis and Cincinnati, the fee averaged $4.00, whereas in Boston it 
was $4.64, in Philadelphia $4.19, and in New York $5.50. 

One of the technical changes causing an inaccurate reflection of 
increased costs was the bureau’s inclusion of the prices of the services 
of specialists in internal medicine with the average prices charged by 
general practitioners. In 1958, only general practitioners were included. 

Not all exceptions to the general 2 per cent to 21 per cent price 
rise were in an upward trend. Costs remained unchanged or were up 
less than 2 per cent for obstetrical care in Boston and Atlanta. Simi- 
larly, minor changes occurred for the cost of services in other geo- 
graphical areas. 

Hospital costs in Chicago showed the greatest percentage rise 
(21 per cent) and in Washington, D. C., the lowest (2 per cent), for 
semi-private room accommodations. However, average costs in Boston, 
San Francisco and Los Angeles remain the highest in the nation. 

The average costs of an appendectomy showed the highest rise 
of 9 per cent in Minneapolis, guing from $164.29 in 1958 to $179.17 in 
1960. In Philadelphia, the bureau sampled a different group of doctors 
than those included in 1958 and found that the price of an appendectomy 
had decreased by 12 per cent to $135.83, lowest in the study of eleven 
major cities. 

The variability of costs extends to dental service as well. Dentists 
in Cincinnati fill two cavities for $8.00, less than the price of one 
filling in San Francisco and Los Angeles. 


Coercion Activity Discussed by Insurance Committee 


Results of a survey conducted by the National Association of 
Mutual Insurance Companies on acceptance of insurance policies by 
lending agencies, revealed that the practice of discrimination against 
insurers is still nationwide in its scope. The Communications Com- 
mittee resolved in its efforts to relieve the situation that (1) passage of 
a model bill guaranteeing free choice of insurer and agent should be 
encouraged in state legislatures; (2) cooperation with other insurance 
groups concerned with the problem should be extended; and (3) a 
series of pamphlets be prepared to better inform the public of the 
facts and possible courses of action that can be taken to overcome 
the coercive matters. 

The two-day meeting, attended by 12 committee members, was 
directed under the chairmanship of D. F. Raihle, vice president, 
American Hardware Mutual, Minneapolis. Participating guests were 
John S. Hamilton, Jr., general counsel, American Mutual Insurance 
Alliance, and Richard Goodman, also of the Alliance. 


Other matters discussed at the Communications Committee meet- 
ing, directing attention to public relations matters, were advertising 
media and the production of “spot” films on fire safety for TV use. 
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By CAMERON K. WEHRINGER 


The author is an attorney in New York City. 


N “ADOPTING” PARENT may not get what is wanted and 

needed under the customary “adopted child” clause in many 
insurance policies. Yet, if he were to scream that “life insurance is 
a fraud,’* we would meet him with scorn. If he softened his cry 
to “gross negligence,’? we would still find him loathsome. But, 
unless steps are taken, after this “notice,” may there be smoke to 
his cry of fire? 


The concept of adoption as a legal creation must be borne in 
mind. Under many insurance policies, the insured is not fulfilling his 
purposes in buying life insurance as he does not have a “legally” 
adopted child. He probably will in the future, but he does not at 
the very time protection is sought. 


The adoptive parent, usually the male, buys life insurance for a 
reason. We can assume a good rational reason, and not one of low 
sales resistance—for in such a case the plight of the adoptive parent 
would be indeed sorrowful. The insured’s request, we may here 
assume, is for his wife to be his principal beneficiary. The insurance 
agent, sincerely trying to be helpful, might then ask, “Why not name 


*“T Fraud] consists of some deceitful practice or willful device, resorted to 
with intent to deprive another of his right, or in some manner to do him an injury. 
As distinguished from negligence, it is always positive, intentional. . . . Con- 
structive fraud consists in any act of commission or omission contrary to legal or 
equitable duty, trust, or confidence justly reposed, which is contrary to good 
conscience and operates to the injury of another.” Black’s Law Dictionary (4th 
ed., 1951) p. 789. 


*“TGross negligence is] Indifference to present legal duty and utter forget- 
fulness of legal obligations, so far as other persons may be affected, and a mani- 
festly smaller amount of watchfulness and circumspection than the circumstances 
require of a person of ordinary prudence.” Black’s Law Dictionary, n. 1, p. 1185. 
Negligence on the other hand “refers only to that legal delinquency which results 
whenever a man fails to exhibit the care which he ought to exhibit, whether it be 
slight, ordinary, or great.” Work cited above, at p. 1184. 
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The author is a New York City attorney. 


your child[ren|] as contingent bene- 
ficiary [beneficiaries]? After all, that 
is why you are buying this insurance, 
is it not?’ The insured 
name “his child[ren].” 


agrees to 


The insurance policy as issued to 
the insured from the insurance com- 
pany’s home office, may provide for 
“any child or children the 
marriage of or legally adopted by the 
said Beneficiary with me ha 


born of 


Or, if a recently “adopted” child 
is concerned, the clause may be writ- 
ten as “such of the children legally 
adopted by the Insured And 
there is a good chance the insured’s 
reason is thereby frustrated. 

Insurance is, iter alia, to provide 


for that which 
safeguarded. 


be otherwise 
It should be ready to 
do its job immediately, as well as 
during the expected life per an actu- 
arial table. We must, therefore, 
assume the immediate: Both the in- 
sured and his principal beneficiary 


cannot 


Not 


not be 


in as a contingent beneficiary? 
The child may 
“legally” adopted at the time of the 
child's “adoptive” parents’ death. 


necessarily. 


Consider this matter step by step. 
In this brief article, the procedure 
visualized is the placing of the new- 
born child by the natural mother, and 
by the father when known, with an 
This can be 
pressed as “surrendered to an author- 
ized the purpose of 
The adoption agency in 


adoption agency. ex- 


agency for 
adoption.” * 
turn places the child out for adop- 
tion. Upon the adopting parents’ 
care of the child meeting with agency 
approval, the adopting parents can 
proceed with the further steps neces- 
sary to establish legally the relation- 
ship.’ In some instances, a government 
agency may pass upon the fitness of 
the adopting parents. This may be 


irrespective of whether or not an 


adoption agency is concerned in this 


highly personal matter. During this, 


die. Does the “adopted” child come’ or any other probationary time ® the 


*As the problem here discussed is seem- 
ingly universal, there is no purpose served 
by identifying the source of the clauses. 
Let it that major insurance com- 
panies have courteously written the author 


suffice 


as to their clauses. 


New York 
Sec. 109(7). Sub- 


*These are the words in the 
Domestic Relations Law 
section (7) was added in 1960. Similar 
used in other statutes, for ex- 
ample, in Illinois Smith-Hurd Ann. St. Ch. 
4, Sec. 9.1-8(c). In this citation as in later 


536 


words are 


ones, the statute citations are but examples 
as a nation-wide survey is not intended nor 
included. 

*Non-agency adoptions and cases of adult 
adopting adult additional and 
arate problems, but still fit into the timing 
question under view. 

*In Connecticut 
locutory 


raise sep- 


there can be an inter- 
entered. Conn. G. S. A. 
Sec. 45-63 and see the Interpretative Com- 
mentary Title 45, Chapter 778. 


decree 


preceding 
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child does not have his or her natural 
The child 


not not know, nor do the “adopting” 


mother—or father. does 
parents know for a certainty, that 
they will be permitted to keep the 


child, or to keep the child as their 


own.’ The legal order is all-important.‘ 


Somtime after the child arrives at 
his “adopting” parents’ home, it may 
be the insurance agent who will point 
that 
with increased responsibilities more 
The 


“adopting” father, being a reasonable 


out to the then-foster parent ® 


life insurance might be wise. 


man, agrees. An increased insurance 
program is developed and approved. 
The insured might specifically “name” 
the child. If he 
There is a question as to what is 


does, then how? 


then the child’s [known] legal last 
name, and what is then his relation 
the The child 


might have been named either as a 


ship to insured."” 
contingent beneficiary or as a princi 
pal beneficiary with a percentage of 
the insurance due him. 
that the 


It is probable 


insured and his agent will 


recognize the probability of more 


"The heartbreaks are vividly set forth in 
In re Adoption of a Minor, 155 F. 2d 870, 875 
(CA of DC, 1946) and particularly in the 
same case, 160 F. 2d 928, 932 (CA of DC 


1947). 


MEN 0. Be 
bRSES). 


States: 


Law Sec 


sec. 114 


Domestic Relations 


There is still uncertainty. 
“Tf satisfied that the moral and temporal 
interests of the 
thereby the 
an order approving the 
that the foster 
forth be regarded and treated in all respects 
child of the 
(Italics supplied.) 


foster child will be promoted 


1 
judge or surrogate shal] make 
and di- 


thence 


adoption 


L 


recting child shall 


as the foster 
ent.” 
116(4). 
Foster: 
ing nourishment, 
though not related by blood, or figuratively, 
by ties of nature, citizenship, or the like. 
Hence: father, foster 
parent, a woman or man who has performed 
child of an- 


parents or pat 


Also rev ieW Sec. 


“affording, receiving, or shar 


nurture ofr sustenance, 


foster mother or 


the duties of a parent to the 


Adopted Child Clause 


“adopted” children swelling the fam- 


ily. The agent, or his home office, 
might then suggest use of a “class” 
designation, such as “legally adopted.” ™ 
But, did the insured want “legally” 
Did the insured mean “fos- 


Was the 


adopted ? 
ter’ child[ren] ? insured 


even asked? 

What is adoption? 

Adoption is the legal proceeding 
whereby a person takes another per- 
the child 
thereby acquires the rights and incurs 


son into relation of a and 


the responsibilities of parent in re- 
spect of such person.’” 


The key word is “legal.” Even if 
an Oral contract to adopt were claimed, 
prior to the completion of the legal 
proceedings, the child is not “adopted.” 
He is a foster child.' \s a general 
y_ that 
who assert adoption must have the 
\V ould 
want 

The best 
the 
court made in the “legal” proceed- 


statement, we may say those 
burden of 
the 


evidence of the adoption? 


proving it." not 


insurance company some 


evidence would be the order of 


other.” Webster's New Collegiate Diction- 
ary (1949), 
We assume it is a chiid, but 


what if named as though adoption had been 


“foster” 


completed? Does it matter, in 
contest, that the last 
This could be the subject of another 


event ofa 
“wrong” name is 
used ? 
monograph. 

™ One assumes “in- 


sured’s children” includes “legally adopted.” 


iImsurance company 


This begs the question, for does the term 


“insured’s children” also include “foster 


children”: 


7% 


13 


110. 


“It is interesting to note, although per- 


Domestic Relations Law Sec 


haps not relevant, that the ancient custom 
Ireland held to be a 
foster 


of fostering in ‘was 
stronger alliance than blood, and the 
children participated in the fortunes of 
their fathers.’ Black’s Law Diction- 
ary (Second Edition).” Cicchino v. Biarsky, 
26 N. J. Misc. 300, 61 A. 2d 163, 165 (1948). 

“People ex rel. Marabottini v. Farr, 33 
N. Y. S. 2d 600, 603 (S. Ct., 1942). 


roster 
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ings, would it not? If why 
burden the would-be beneficiary with 


So, 


the necessity of proving his adoption, 
or the executors of the deceased- 
insured with this problem? *® 


Adoption cannot be presumed. The 
reason is that it is a creation of the 
written (statute) law. It was un- 
known to the common law.** As a 
point of passing interest, it was not 
until 1851 when Massachusetts 
came the first state to make statutory 
provision for England, 
home of the common did not 
follow until 1926."* 


be- 


adoption. 
law, 


Did the insured wish to provide 
for “his” child, he was 
“adopted?” The child’s welfare 
thought primary by the adoption 
agency. Therefore, it might believe 
that upon the death of the insured, 
the child should not remain with only 
one parent. This would affect the 
divided percentage principal beneficiary 
clause—at least and particularly as 
to the probable anticipation of this 
by the insured. If the insured knew 
the child would not stay, but would 


before 


is 


* Henry v. Taylor, 16 S. D. 424, 93 N. W. 
641, 642 (1903). “Adoption” of an illegiti- 
mate child is by acts in California. Calif. 
Civil Code Sec. 230. However, the word 
“adopts” means there “legitimates.” Darwin 
v. Ganger, 174 Cal. App. 2d 344 P. 2d 
353 (1959). This is a separate situation. 

“The proof must leave 
doubt. Rich v. Baer, 361 Mo. 1048, 238 
S. W. 2d 408, 411 (1951). Also, the court 
syllabus in In re Norman’s Estate, 209 Minn. 
19, 295 N. W. 63, 63 (1940) 

™ Henry v. Taylor, 
at p. 642. 

* Corcoran, “The 
and Distribution,” 45 
634, 636-637 (1957). 

*Let it not be thought that the matter 
can be forgotten or avoided as to insurance 


63, 


no reasonable 


cited at footnote 15, 
Descent 
Journal 


ot 
Bar 


Problem 
Illinois 


policies on the theory that the insured’s will 
is complete on such matters. This 
looking of the legal status of adoption is 
to wills. See the 


over- 


also common clauses in 
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become a stranger to his surviving 
family, would he have provided for 
the child? If the child is permitted 
to stay, he still does not receive under 
the policy. He could benefit if an- 
other other than the 
class “legally” adopted words were 


identification 


used. 


Perhaps the insured would not have 
provided, and then perhaps he would 
have provided. The point of empha- 
that the insured should have 
this choice. He alone is qualified to 
choose.’ To “legally” adopted 
children without first making sure that 
this is the wish of the insured, is to 
ignore a purpose he might have had 
in buying the insurance on his life.?° 
Is there not a duty to carefully ascer- 
tain the insured’s wishes? ** Shall he 
provide for his “adopted” child? Shall 
he provide for the child he would 
does? Should he 


Sis is 


use 


adopt—before he 
to hinge the provision on the 


Know- 


try 
adoption becoming just that? 
ing this, the care of proper drafts- 
manship is then needed and demanded. 


[The End] 


author’s “The Adopted Child Clause in a 
Will,” The Practical Lawyer (1961). 


What 


litigation need 
speculative, and 
insured’s wishes 


might occur in 


not be answered. It is 
proper attention to an 
should at least minimize the possibility of 


litigation 


“The possibility of duty leaps to the fore 
if the following is at all true: “The art of 
selling has developed to such an extent that 
even the for life insurance 
or annuities sometimes forgets that there is 

point of The work of 
Insurance Division in analyzing 


man who pays 
a buyer’s 
[AIER] 

hundreds of individual problems has forced 
‘sold’ their 


view 


us to realize that most men are 
life insurance, that never do 
fully understand what it is they are buy- 
ing.” Advertising flyer for Matteson, Life 
Insurance and Annuities from the Buyer's 
Point of View, 1961 Annual Edition, Ameri- 
can Institute for Economic Research, Great 
Barrington, Massachusetts. 


most men 
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Adjustment of Losses: 


Adjuster’s Knowledge of Value 


By LOUIS C. SANDBERG 


Mr. Sandberg is a staff adjuster for the Great 
American Insurance Company at New York City. 


J] HAT a problem the adjuster has arriving at a value! There are 
so many kinds of value! There is market value, cash value, 
replacement value, nuisance value, aesthetic value, intrinsic value, 
literary value, and so many others. Of course we always hope we’re 
talking about replacement value, or actual cash value, which is replace- 
ment value, less all appropriate depreciation. Many times, though, we 
suspect that sentimental value or nuisance value has got mixed into 
our determination of actual cash value. 


How do we determine value? How do we determine the value 
of a diamond, or a fur coat, a building, sofa, washing machine, suit, 
stamp, painting, pair of shoes, dead fish, a haircut or a kiss? 


Let’s take some examples apart so we can see what considerations 
enter into our efforts to set loss and value. 


(1) Lance Eager has a diamond loss assigned to him. The loss 
assignment describes the loss as a damage to item one of the jewelry 
schedule, a platinum engagement ring with a center stone, 3% carats, 
insured for $900. 


Lance knows that when a diamond is chipped, the insurer is liable 
for the cost to recut the stone to eliminate the chip, for a payment 
equal to the pro rata loss in weight, and for a percentage payment 
equivalent to the loss in value of the recut stone. He knows that when 
the assured has the recut stone appraised, the amount of money the 
company has paid the assured should equal the difference between the 
original appraisal and the new appraisal. He also knows that a 3% 
carat diamond ring insured for $900 must be a “dog,” and he is pre- 
pared to be able to see the imperfections in the stone with his un- 
aided eyes. 


Lance: “May I see the ring you reported damaged ?” 
Assured: “Yes, here it is.” 
Lance: “What is the damage you are claiming?” 


Knowledge of Value 





Assured: “Well, I had the ring at 
the jeweler’s to be cleaned and he said 
‘You 


your diamond.’ So I brought the ring 


to me, have a nasty crack in 
home and I called the broker and told 


him.” 


Lance: “I see two lines inside the 
diamond, but they don’t reach to the 
girdle. 
the stone.” 


Assured: “Well, what does that 


mean?” 


that no ex- 
lines, be- 


“That 
caused 


Lance: means 
ternal 
cause in order for the damage to have 


external 


force these 


been caused by an force, 
there would have to be some chipping 
of the girdle, probably on opposite 
sides of the diamond.’ 

Assured: “Well the diamond is no 
good to me the way it is.” 

Lance: “The diamond 
different than it 
was cleaned. The only thing is that 


isn’t any 


now was before it 
now you are aware of these slight 
imperfections. I’m but 
I’m afraid the company can’t pay any- 
thing on this.” 


very sorry, 


Assured: “Don’t you want to have 
your jeweler look at the ring?” 


Lance: “No, that won't be neces 
sary. When you had the ring ap- 
praised originally for insurance pur- 
poses, it was appraised for $900, and 
that is what your ring is worth now, 
in its present condition.” 


Assured: “Well, I don’t know when 
this happened and I don’t remember 
ever seeing these marks in it, but 
what you say sounds reasonable. I'll 
ask my jeweler what it’s worth now, 
and if it’s worth $900 yet, I guess I'll 
just forget about it.” 


It happens not infrequently that 
jewelers’ chance remarks tell assureds 
things about their jewelry which they 
didn’t know before. 
procedure for adjusting losses on dia- 
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Lance knew the 


They're only on the inside of 


monds, but he also knew something 
about diamonds. He knew that if the 
diamond had been insured for $4,000 
on a good appraisal, he'd have to have 
his own jeweler look at the stone to 
see if the lines he saw were flaws in 
the stone, or damages caused by the 
cleaning process, or recent develop- 
ments of the nature of inherent vice. 
In this instance, the value was deter 
mined for the adjuster by an appraisal. 
His only problem is in getting the 
understand that the flaw 
the cause of the 


assured to 
in the diamond is 
low valuation. 


(2) Al Strong has assigned to him 
a loss on a nine-skin ranch mink stole 
insured for $1,000. The damage is re- 
ported as a cigarette burn requiring 
the replacing of one skin at a cost of 
$150 and the stole is on the premises 
of the furrier. 

Al goes to see the furrier. 

Al: 

Furrier: ‘Here it is 
the shoulder part.” 

Al: “You 
tation?” 


“Where's the burn?” 
over here on 
mean this little inden 

Furrier: “Well that’s the way ciga 
rette burns look on fur.” 

\l: “I understand you want $150 
for replacing the whole skin.” 
“Well, I have to take out 
the lining and I have to find a skin 


Furrier: 


to match and I’ve got to put it all 
back together.” 

Al: “I figure the job shouldn't cost 
more than about $20. All you have to do 
is take out the lining, cut out the burned 
part of the skin, wet the skin, stretch 
it, sew the whole thing back together 
and give it back to your customer.” 

Furrier: “Oh, you mean, ‘drop a 
tongue.’ ”’ 


Al: (You 


couldn't replace a skin on this stole 


“Ves, that’s what I mean. 


even if you wanted to.)” 
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Furrier: “Well, listen, I’ve already 
told the customer it would cost $150. 
Is there any way you could pay me the 
$20 directly so the customer wouldn’t 
have to know exactly how much it’s 


costing you?” 


Al: “Yes. You can get a Certificate 
of Satisfaction from the customer and 
send it to the company with your bill 
and they will pay you directly.” 

Diamonds weren't a “blind article” 
to Lance and furs not a “blind 
article” to Al. Al knows that let-out 
furs can be repaired in the manner he 


are 


described to the furrier and he’s also 
aware of the depreciation applicable 
to furs of different types and the up 
keep necessary to slow down the rate 
of depreciation. He knows what the 
law about furs with re- 
gard to fair trades and standards just 
as Lance knows about the law with 


has to say 


regard to jewelry. Al doesn’t make 
poor fur because he 


knows something about the cost of 


adjustments 


fur skins, the methods of preparing 
them for the 
necessary to skins 


time 
and 


use in garments, 


prepare the 
the labor costs. 


? 


(3) Bill Brick has a building loss 
assigned to him. The loss is reported 
to him as being considerable. There is 
$30,000 in fire insurance on the build 
ing and the policy has an 80 per cent 
Bill goes to see 
the loss and finds that the building 
is a six-family, three-story apartment 
house. 


coinsurance clause. 


He makes a quick evaluation 
of the building by measuring the struc- 
ture and multiplying the number of 
cubic feet contained in it by a cubic 
foot factor 
real estate evaluator book. 


which he gets from his 
He finds 
the replacement cost of the building 
to be $60,000 and he applies 15 per 
cent depreciation to the building on 
account of its age. The building is 


feel 
that more depreciation would be in 


well maintained, so he doesn’t 


order. With a replacement cost of 


Knowledge of Value 


$60,000 and 15 per cent depreciation, 
Bill calculated the actual cash 
value for the building at $51,000. 
Now coinsurance at 80 per cent means 
that the assured promises to carry 
not less than 80 per cent of the actual 
cash value; and since 80 per cent of the 
ACV is $40,800, Bill knows right away 
that the most the assured can collect 
on his loss is $30,000, the amount of 
his insurance, divided by 40,800, times 
Bill 
notes his file in this manner and goes 
in to inspect the damage. 


has 


the amount of the agreed loss. 


He finds three apartments damaged, 
one seriously. The fire started in the 
kitchen of the second floor rear apart- 
ment and the apartment above was 
damaged by smoke, the one below by 
water. Bill to the tenants 
that they refer the damage to im- 
provements and betterments to their 


suggests 


own insurers and he makes notes on 
the building damage he can see. He 
measures the number of square feet 
of plaster and paint needed to repair 
the damage and he notes the windows 
and doors which have to be replaced 
or repaired. He also takes note of the 


condition of the undamaged portions 
of the building so he 


will be in a 
position to apply depreciation to the 
items which are replaced or renewed. 
He finds out when the were 
painted last, the number of electrical 
fixtures and outlets effected by the 
fire, the floor and floor covering dam- 
and so on. 


rooms 


age 


when Bill has finished his 
calculations, he finds a loss of about 
$5,000 is involved here. 


considering depreciation. 


Later, 


This is after 
Bill employs 
a builder he has used before to check 
his figures. That is, he has the builder 
submit an estimate of what the builder 
would charge to put the building back 
into the condition it was in before the 
fire and he can check his own estimate 
of the damage against the builder’s 
figures. The builder sends Bill an esti- 
mate amounting to $5,550, and Bill is 
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satisfied because his own estimate is 
within 10 per cent of the builder’s. 


The assured submits a claim in the 
amount of $6,500, and Bill compares 
the two builders’ estimates. First, he 
checks the totals to be sure they are 
added up correctly. Second, he com- 
pares them by rooms or areas to be 
sure both builders found similar dam- 
age in all areas, and third, he com- 
pares the estimates by trades and here 
he finds that the assured’s builder has 
$500 more for painting included in his 
estimate than Bill’s has in his. Fourth, 
he compares the estimates item by 
item and he finds several items in the 
nature of improvements and better- 
ments belonging to tenants included 
in the assured’s builder’s estimate. 
Bill 


assured, 


Armed with this information, 
has with the 
his builder and the company’s builder, 
and they thrash out the differences, 
eliminating what the company is not 
liable for, increasing allowances where 
the company’s builder has underesti- 
mated the work involved and agree- 
ing on depreciation for the depreciable 


a conference 


items. 


They finally agree on an amount of 
loss and Bill then applies coinsurance. 
The agreed net loss is $5,000. The 
agreed value of the building is $40,000, 
and the insurance carried is $30,000. 
The assured collects $30,000 divided 
by (.80 X 40,000) and multiplied by 
the net The 
$4,687.50. 


assured collects 


loss. 


Is there anything arbitrary about 
the methods used to arrive at values 
in this loss adjustment? I don’t think 
so. The cubic foot factor and the 
agreed amounts of loss are not mere 
opinion. The cost to paint a wall of 
certain dimensions with a certain kind 
of paint depends on the cost of the 
materials and the length of time it 
takes a man receiving a fair salary to 
paint the wall. These are items which 
can be arrived at with a good degree 
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of certainty as a result of experience, 
and these items can be reduced to fac- 
tors, unit factors which can be multi- 
plied by square foot measurements. 

The 


with regard to painting, for example, 


deductions for depreciation 
can be determined by the frequency 
with which the assured paints and the 
length of time since he painted last. 

As far as the adjuster is concerned, 
building values and losses are a matter 
of good judgment and sound arithmetic. 


(4) Lance Eager has assigned to 
him a loss involving a sofa. He ex- 
amines the sofa and finds the fabric 
and stuffing are so far gone that re- 
upholstering is called for. The as- 
sured tells Lance the three 
years old and cost $300 and that the 
upholstery store owner wants $250 


sofa is 


for re-upholstering the sofa. 

Lance goes to the upholsterer and, 
leaving his bag in the car, he walks 
in as though he were shopping for his 
home. 


“Hello.” 


“Good afternoon, sir. 


Lance: 

Upholsterer : 
Can I help you?” 

Lance: “Yes. 
off-white tapestry type fabric with a 
little gold design on it.” (This is what 
the assured had.) 


I’m looking for an 


Upholsterer: “Look through these 
samples and see if what you want is 


here.” 


Lance: “Yes, here it is. How much 


is this?” 
Upholsterer: “$7 yard.” 
Lance: “What do 
would cost to upholster a sofa 
this one over here?” (He points to a 
the like the 


assured ’s. ) 


figure it 
like 


you 


sofa in store somewhat 


Upholsterer: “Well, let’s see. It 
will take ten yards and that’s $70. Do 
you want foam rubber cushions?” 


Lance: “Yes.” 
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Upholsterer: “I could do it for you 
for $185.” 

Lance: “O. K. Thank you. I'll let 
you know.” 


Upholsterer: “Thank you for stop- 
ping in, Why don’t you have 
your wife stop in and then I can show 
her the kind of work I do?” 


sir. 


Lance: 
We'll see.” 

Compare this example with the next 
one. 


“Why that’s nice of you. 


(5) Al has a loss assigned to him 
involving a washing machine. The 
policy of insurance electrical 
disturbance will be considered to be 


SaVs 


\l examines the machine and 
that 
out and the motor, wiring, 


a fire. 


finds two switches are burned 


and some 
rubber hose connections are also 
ruined. The assured gives Al an esti 


mate which lists: 


$59.00 
2.50 


one electric motor 
couplings 

wiring harness 7.50 
switch £25 
1.00 


24.00 


mercury 
throw 
labor 


switch 


$96.25 


Al goes to the repairman’s shop. 
Repair: “Can I help you?” 

Al: “Yes. I represent an insurance 
company. You gave this estimate to 
one of your customers.” 


Repair: “Oh, yes. I remember this.” 

Al: “Your estimate is perfectly fair 
and I agree with everything in it ex 
cept the motor. I know this type of 
for less than 


that that’s 


motor can be rewound 
$20 and it 


what 


seems to me 


should be done.” 


Repair: “Well, you may be right, 
but I’ve put myself on record with 
this and | 
now and say I made a mistake.” 


customer can’t go back 


Knowledge of Value 


Al: “Yes, you can. The customer 
will think more of you and so will 
the insurance company, if you do.” 


Comparing these two examples, we 
find that fixing the value involves 
checking the estimates in two different 
ways. It also involves arriving at a 
fair loss by deducting, in one instance, 
depreciation and, in the other, better- 
ment. No depreciation would be taken 
on the repairs to the machine if the 
work done on it is limited to repair. 
[If a new motor is put in, if the old 
motor is not repaired, but replaced, 
it is only reasonable to take reason- 
able depreciation. Similarly, if the sofa 
could have been repaired by weaving, 
this would amount to a repair and 
no depreciation would have been taken. 
When a sofa has to be renewed, re- 
upholstered, depreciation is a factor. 

If the sofa were in a home with five 
active children, it isn’t likely that it 
would last more than five years, but 
if the the home of a 
retired couple who preferred sitting 
in their rocking chairs to sitting on 
the sofa, it might last 25 years. At 
three age, in the first in- 
stance, 60 per cent depreciation might 
be reasonable, but in the second in- 


sofa were in 


years of 


stance, more than nominal depreci- 
ation would not be fair. 


Incidentally, the two methods of 


checking these estimates are of great 


assistance in arriving at values, but 
they are not interchangeable. 

(6) Bill has a loss assigned to him 
on a suit. The suit was almost totally 
destroyed in a closet fire in the as- 
home. Bill the 
and discusses with 


sured’s goes to see 


the loss 


assured 
him. 


Bill: “May I see the suit?” 


Assured: “Here are the remains. 
Didn’t it burn like mad? I’m glad I 


wasn't in it.” 
Bill: “Dll say. Nothing left but a 
pile of charred rags. I see from the 
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bill you sent in that the suit was a 
year old and it cost you $59. Can you 
show me anything else you bought 


from this store?” 
\ssured: 
there. 
Bill: 


in a year?” 


“Sure. I always 


last month.” 


buy 


Here’s one I got 


“How many suits do you buy 


\ssured: “On the average, two.” 


Bill: “About 


you have?” 


how many suits do 


Assured: “‘Well, let’s see. Hmmm. 


I have 7.” 
Bill: 


you;” 


“How long do your suits last 


Assured: “Oh about three or four 


years.” 

sill: “Then 
year old and it would have lasted for 
4 years, 25 


this suit was about a 


so it’s about 25 per cent de 


preciated. It was worth about $4.” 


“Well, 


still a good suit.” 


“No doubt about that, but 
you used it for a year and it would have 


Assured: yes, but it was 


lasted about three more years, so you 


used up a quarter of it, so to speak.” 


“Yes, but 
place it with a new suit.” 


\ssured: I'll have to re- 


sill: “That’s so, but the suit you 
buy will last for four years from the 
time you buy it and that will be a 
year longer than this one would have 
lasted. The only thing is you’re buy- 
ing a suit three 
than you had planned.” 


new years sooner 
Assured: “Well, I see your point. 


How much can I collect?” 


Bill: “$44. Well, let’s make it $45.” 


Here, again, we see the adjuster 
applies a rule of thumb, a formula, 
to arrive at value. He applies depreci- 
ation on an arithmetic basis, not on a 
He doesn’t believe 
an item depreciates one third the day 


after it is bought. He believes that if an 
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logarithmic basis. 


item would last ten years and it is four 
years old it is subject to 40 per cent 
The length of time an 
item would last is the only thing which 


depreciation. 


can be disputed, but this also can usu 


ally be determined by making com 


parisons, by using good judgment. 


(7) Lance has a loss assigned to 
him on a pair of shoes burned up off- 
He thinks, “My shoes last 
me about two years. The more com- 


premises. 


fortable the shoes, the less time they 
last, because | wear them more. I’m 
also less likely to bother having less 
comfortable shoes repaired. Shoes in 
the shoemaker’s are always there for 
new heels only, when they burn up, 
that is. 
of shoes and he buys two pairs a year, 
last 214 years, on the 


him 2 
one year 


If the assured has five pairs 


his shoes 
average. If these shoes are 
old, there's 40 per cent depreciation, 
heels which 


less the cost of the new 


they were in the shoemaker’s for.” 


It seems to me Lance is thinking 
reasonably. 

(8) Al has a stamp loss assigned 
to him. Well, stamps don't have an 
To most 
people, a used four-cent stamp is a 


awful lot of intrinsic value. 


worthless piece of paper. The value 


of a used postage stamp is so very 
much an extrinsic value only, that 
insurance policies generally state be 
fore hand what will be paid in the 
event of a loss. Al’s problem will be 
in checking to find what the stamp 
can be replaced for, if it can be re- 
placed, and in verifying the loss and 


applying the policy limits. 


(9) A painting loss has been as- 
Bill. 


poked his 


It seems a careless 
sweeper broom handle 
through the canvas. Bill thinks, “If 
a sweeper poked the handle through 
the edge of the ‘Mona Lisa,’ I’d have 
the painting repaired, pay for the 
repair, and pay a percentage depreci- 
ation to the assured because so many 
square inches of the painting were no 
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longer original. If the broom handle 
went through the month of the ‘Mona 
Lisa,’ I’d really have a loss. I’d have 
to pay about 90 per cent depreciation.” 

3ill’s thinking seems good to me. 
Of course, he’ll have to see his loss 
before he knows whether or not he 
wants to use a restoration expert, but 
he seems to have the right idea to 
start with. 

(10) One day at lunch, Lance asks 
Bill a question. 

Lance: “Hey, Bill. 
a dead fish worth?” 


How much is 


Bill: “If it’s a gold fish, I’d say the 
salvage value is negligible.” 

Lance: 
fish ?” 


“Suppose it were a sword 


Bill: “If it’s fresh, you can prob- 
ably sell it for 25¢ a pound. You got 
a loss on a fish?” 

Lance: “Yeah. com- 
ing through to me for tomorrow.” 

Bill: “If it’s a pet shop, and the 
policy insures for selling price, you’ve 
go no problem. Just count the fish 
and multiply the number of dead fish 
by the man’s selling price per fish. 
If it’s a fish market, you’ve got a 
problem. You figure some fisherman 
goes out to fish and comes back with 
five hundred pounds of fish which he 
sells for ten cents a pound. There’s 
fifty dollars. Your fish market man 
buys a hundred pounds, brings them 


There’s one 


to his store, puts ninety pounds in the 
cold storage and then he prepares ten 
pounds for immediate sale. Maybe 
during the day he gets some fish from 
the locker and cleans them and sells 
them and maybe during the slack 
periods he cleans some more fish. 
How much is the cleaned fish worth? 
Work has been done on it and you're 
not going to replace what he had 
just by buying him some new fish at 
ten cents a pound. What does your 
policy say about it?” 


Knowledge of Value 


It seems to me that Bill’s point is 
well taken. Lance will probably pay 
ten cents a pound for the fish still in 
the locker and he will make an ad- 
ditional allowance for the time and 
energy, for the work, the assured had 
expended in making his goods saleable. 
Of course, without seeing the loss and 
knowing just what is involved, it’s 
impossible to arrive at a fair adjust- 
ment. It’s possible the loss involves 
a mounted fish! 


(11) One Saturday, Bill goes to 
get his hair cut and on the way he 
gets to thinking about the value of 
a haircut. Bill thinks, “I used to get 
a haircut for 25¢ and now it’s a buck 
and a quarter. Oh, well, when it only 
cost me a quarter I was only making 
i8 bucks a week. I'll bet these bar- 
bers do all right. They cut maybe 
twenty heads of hair a day at an aver- 
of a dollar and a half including 
washing and _ shave. 
Sut, wow, if one 


age 


the occasional 


That’s $30 a day. 
of these guys had a fire, his U and O 


would be a beaut. I guess I’d 
take his average income for the last 
year and figure his loss on a pro rata 
basis. No, wait, he isn’t so busy in 
the summer as he is in the winter or 
the spring. Yeah, the spring and the 
fall. I’d have to find out what his 
average was last year for the same 
Wait, now, this 
over-all 


loss 


season of the year. 
town is growing. If his 
average income shows a tendency to 
increase, I’d have to take that into 
consideration. Then when I found 
what his loss was for the time he was 
closed up, I’d have to deduct his non- 
continuing expenses, like towels and 
electricity and if it were in the win- 
ter, his oil and . . . Oh, well, I guess 
a haircut would be worth a million 
dollars to a guy who didn’t have any 
hair. I’d better look at those busi- 
ness interruption forms again to see 
how you arrive at values.” 

We can conclude from an analysis 
of the examples given that the de- 
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termination of values depends on what Very, very few losses wind up in 


the insurance contracts have to say the courts, because the typical ad- 
about the method to be used. We juster has learned to adjust losses 
can conclude that good judgment, or within the intents of the contracts. 


good common sense and good arith- Oh, yes. We were going to dis- 
metic are the tools to be used in apply- cuss the value of a kiss, also. Well, 
ing what the contracts have to say. [| believe we will all agree that there 
; are many kisses that aren’t worth a 
plugged nickel, but then again, be- 
cause of the nature of man, I think 
we will have to agree that there might 
can be solved without a very great be some kisses which would be worth 
amount of trouble, usually. a man’s whole life. [The End] 


We can conclude that the typical ad- 
juster thinks quite a bit about deter- 


mining values and that the problem 


ECONOMIST FORECASTS GOOD BUSINESS OUTLOOK 


The United States domestic economic outlook for the next 18 
months is “good” and the long range prospective is “very good,” ac- 
cording to Dr. George Cline Smith, vice president of the F. W. Dodge 
Corporation of New York. This business forecast was made before 
the thirty-fourth annual meeting of the International Association of 
Insurance Counsel. 


Dr. Smith characterized the recession in the United States as 
the “reluctant recession” and attributed its most probable cause to the 
five-month steel strike late in 1959. He said that it knocked out a basic 
industry as well as others dependent on it, and that businessmen, 
disappointed at the failure of recovery, began cutting back on inven- 
tories. He pointed out that in February an all-time employment 
record was reached, prices stayed high and the stock market stayed 
relatively high, practically ignoring the recession. 

Dr. Smith was not overly enthusiastic about the anticipated gross 
national product of $560 billion by next year, because of a depressed 
home building industry and consistently high unemployment. He said 
the characteristics of the 1950s were growth and change, which char- 
acteristics would continue into the 1960s. With population continuing 
to grow, however, it was his opinion that growth in the ‘60s would be 
slower than in the ’50s and, of course, there would be fluctuations 
in the growth curve. 


Concern was stated by Dr. Smith with the increasing government 
controls in business areas and inflation resulting from government 
spending. In this connection, he referred to federal aid in many fields 
as “geographical Marxism.” He expressed the view that the frag- 
mentation of business was unwise. He said that knowingly or un- 
kowningly, it appeared that the government was attempting to mold 
our economic system under collectivism which was playing the game 
of the Communists. 

Dr. Smith viewed the buisness outlook for the next 18 months as 
good, and the long-range outlook very good. However, he cautioned 
that warning signs developing in the future should not be disregarded. 
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Implied Warranty Against Latent Defects: 


An Historical Comparative Law Study 


By DANIEL E. MURRAY 


The author is assistant professor of law at the 
University of Miami. His paper is reprinted from 
the April, 1961 issue of the Louisiana Law Review. 


TIS A FAMILIAR RULE of Anglo-American jurisprudence that, 
in general, a vendor of goods impliedly warrants that they are of 
merchantable quality. In addition, when the vendee, expressly or by 
implication, makes known to the vendor the particular purpose for 
which the goods are being purchased so as to indicate that the vendee 
is relying on the vendor’s skill or judgment, there is an implied con- 
dition that the goods shall be reasonably fit for such a purpose.’ 
The cumulative effect of modern legislation and judicial decisions 
is to make “the seller an insurer of his goods.” * The outer limits of 
liability still are being developed as to the liability of the manufac- 
turer to an ultimate vendee when there is no privity of contract be- 
tween them. Under the nineteenth century view the concept of implied 
warranty was an aspect of the field of contracts and, if there was no 
privity between the parties, there could be no breach of warranty. 
Many jurisdictions today, while paying lip service to the notion of 
implied warranty as a contractual concept, actually are assimilating 
implied warranty into the field of tort law with the result that the 
stumbling block of privity is either ignored or circumvented by judicial 
dialectics.® 
It has been shown that in the fourteenth century implied war- 
ranty was not contractual in nature, but rather it was spoken of as a 


‘See, generally: English Sale of Goods Act Sections 11-15 (1893); Uniform 
Sales Act Sections 14-16: Uniform Commercial Code Sections 2-314—2-318, 
2-718—2-719; Vold, Sales 425-463 (1959); Whitney, The Law of Modern Commer- 
cial Practices 542-562 (1958); 1 Williston, Sales 581-680 (rev. ed., 1948): Hughes, 
“A Note on Section 14(1) and (2) of the Sale of Goods Act, 1893,” 22 Modern 
Law Review 484 (1959). 

* Prosser, Torts 494 (2d ed., 1955). 

* For example, Canada Dry Bottling Company of Florida v. Shaw, 118 S. 2d 840 
(Fla. App., 1960); Henningsen v. Bloomfield Motors, Inc., 28 N. W. 177, 2576 
(N. J., 1960); Prosser, “The Implied Warranty of Merchantable Quality,” 27 
Minnesota Law Review 117, 124-125 (1943). 
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part of delict.* It would appear that ancient ethnic groups and races had 
many modern courts have unconsciously business practices and social view- 
made the full circle of reasoning and _ points not too dissimilar from those 
have returned to the original basis of prevailing in our modern business 
liability. This approach seems some- society. 

what remarkable when one considers 


™ ‘ ‘ 


upon some aspect of fault,” while and Germany 
in a breach of warranty case the ques- , y 
tions of negligence, due care and fault . Inasmuch as the ancient laws of 
are irrelevant. If the goods have some England, Norway, and Germany are 
latent defect, the vendor is liable even ‘¢tived from a Germanic root, the 
though he did not know of and had 
no means of ascertaining the existence 


ot the defect. 


author has grouped them together 
even though the following will show 
that while Anglo-Saxon and Nor- 
wegian laws recognized (to a limited 
When one considers the vendor's degree) the principle of implied war- 
ranty against latent defects, the earliest 
Germanic laws gave full vent to the 


liability for consequential damages 
(for example, injury to the person or 
property of the vendee or strangers maxim “he who does not open his 
to the sales transaction) it becomes 
apparent that this whole concept of 
an implied warranty against latent 


eyes opens his purse.” ° 

England. The earliest series of 
defects is now a hybrid of the law of laws which have been preserved were 
enacted during the reign of Ethel- 


berht I (c. 597-616 or 617), King of 


sales and torts, and while the courts 

talk about contracts they are really ™' ; 

talking about torts.® Kent. A somewhat ambiguous decree 

provided : 

This implied warranty concept, as “Te . 
2 I - - If a man buvs a maiden, the bar- 

we presently know it, was developed ; 


gain shall stand, if there is no dis- 
during the nineteenth century as the 


46 ; honesty. 
result of “the growth of a business ms —— 
practice by which reputable sellers (1) If however there is dishonesty, 
stood behind their goods, and a chang- the shall be taken bece to: Ber: horse, 
and the money shall be returned to 


ing social viewpoint towards the seller’s him.” 
im. 


responsibility,’ ® with the first case 
being decided in 1815." It is the pur- It would seem that if there were 
pose of this article to show that the any “dishonesty” involved, it would 
antecedents of this principle were de- have to be by the vendor who, in 
veloped much earlier in English law, most cases, would be the father of 
and that on a universal basis other the maiden. It would seem a some- 


‘Ames, Lectures on Legal History 136-139 Borderland of Tort and Contract, The Thomas 
(1913). M. Cooley Lectures, University of Michigan 

* Lambert, “Editorial—Touchstones of Tort Law School (1953) 
Liability,” 24 NACCA Law Journal 25 * Prosser, Torts 494 (2d ed., 1955). 
(1959) ; Prosser, “Recent Developments in th« ‘1 Williston, Sales 584 (rev. ed., 1948). 
Law of Negligence,” 9 Arkansas Law Review *Huebner, History of Germanic Private 
81, 88-90 (1955). The Uniform Commercial Law 549 (1918). 
Code Section 2-318 provides for the liability ’Aethelberth, cap. 77, Attenborough, The 
of the vendor under an express or implied Laws of the Earliest English Kings 15 (1922). 
warranty to members of the vendee’s family Compare translations given in 1 English 
or guests in his home if it is reasonable to Historical Documents 359 (1955) and in 
expect such third parties to be affected by Henry, Contracts in the Local Courts of 
the goods. See, generally, Prosser, The Medieval England 180, 181 (1926). 
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what strained construction if this de- 
cree were interpreted as meaning that 
the maiden herself would have to be 
without “guile” in order for the bar- 
gain to stand. 

Ine, King of Wessex 
(c. 688 to 725), were probably enacted 
between the years 688 and 694 A. D. 
One provision seemed to give at least 
a limited recognition to the implied 
warranty notion: *° 


The laws of 


“If anyone buys any sort of beast, 
and then finds any manner of blemish 
in it within thirty days, he shall send 
it back to [its former owner] .. . or 
[the former owner] shall swear that 
he knew of no blemish in it when he 
sold it to him.” 

This law seemed to be comparable 
to the Norwegian law of the Gulathing 
(discussed hereafter), which was en- 
acted approximately 460 years later, 
in that the 
“blemishes” in all 


liable for 
(W essex 


vendor was 
beasts 
law) or for “latent defects” in cows 
(Norwegian law) only in the 
that he knew of the defects when he 
sold the beast. 
without knowledge would not be liable. 
[t also that both 


laws had a comparable period of thirty 


event 
The vendor who was 


seems remarkable 
days (Wessex law) or a month (Nor 
wegian law) in the 
could raise the question of latent defects. 

English 


court 


which vendee 


customs and fair 
The Berwick Gild 
Statute of 1249" seemed to recognize 


borough 
decisions. 


the implied warranty principle when 
it stated: 


“It is ordered that if it happens 


that a buyer of anything shall dis 


10 


Lax S 
(1922) ; 
Courts of 


Ine, cap. 56; Attenborough, The 
of the Earliest English Kings 370 
Henry, Contracts in the Local 
Medieval England 180 (1926). Henry be 
that because of the forms of the 
oaths taken by the plaintiff and the defend- 
ant when the case was litigated an express 
rather than an implied warranty 
volved in this law and the former law of 
Aethelberth, Henry, work cited 


lieves 


was in- 
cap. 77, 
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cover any of his purchase to be good 
above and worse below, the seller of 
the thing ought to amend it by the 
view and decision of honest men ap 
pointed for this purpose.” 


It is to be noted that the 
duty to “amend it” would seem to 


vendor’s 


indicate that perhaps monetary com- 
was to be given by the 
vendor to the vendee rather than any 


pensation 


type of rescission of the sale which 
is authorized in the modern civil law.” 

The Ipswich statute of 1291 and 
the Yarmouth statute '* of 1272 pro- 
vided respectively for the appointment 
of “surveyors of merchandise who are 
not partners in the sale” or “four sur- 
veyors of goods who know the nature 
If the sale was con- 
their 
the vendor in Ipswich would have to 


of the goods.” 
summated without assistance, 
recover as best he could if the vendee 
withdrew from the bargain. In Yar- 
mouth, the penalty for noncompliance 
was placed upon the vendee who could 
be forced to pay if he rued the bar- 
gain. Although these statutes did not 
state expressly that the vendor would 
be liable for latent defects under any 
implied warranty theory, it would 
seem logical to assume that this was 
encompassed ; otherwise there would 
seem to be no necessity for the ap 
know 


pointment of surveyors “who 


the nature of the goods.” 

Contrary to the above statutes, the 
1282 and the Lan- 
caster statute of 1562 +4 both provided 
that the 


unless he proved an express warranty 


Exeter statute of 


vendee could not recover 


for the rule in Lancaster was “lette 


above, at pp. 180-181. For a view that is 
seemingly contrary to Henry’s, see Laughlin, 
The Anglo-Saxon Legal Procedure in Essays 
on Anglo-Saxon Law 182, 195-196 (1876). 
"2 “Borough Customs,” 21 Selden So- 
ciety 182-183 (1906). 

“For example, French 
1644. 

'* Cited at footnote 11, p. 182, n. 1 (1906). 

“ Work cited at footnote 11, at pp. 182-183. 
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their eye be their chapman,” a rule 
not too far removed from the Germanic 
cliché mentioned previously. 


\n examination of the records of 
the fair courts fails to indicate clearly 
that any conception of implied war- 
ranty was utilized. In fact, only four 
cases involving an express warranty 
were discovered, all of them being 
conducted in the Fair Court of St. 
Ives in the years 1291, 1312, and 1317. 
Two of them seem worthy of mention 
in that they seemed to be a fore 
runner of Section 15 of the English 
Sale of Goods Act. 


on a plea of covenant, the vendee 


In the first case,?® 


purchased a last of red herring from 
the vendor when the vendor 
him three kemps (barrels) of good 


“showed 


herring and assured him that all the 
residue of said herring was similar to 
the said three kemps. ” Untfor- 
tunately, the vendee discovered that 
the sample did not truly represent the 
goods sold because the residue 
mixed with sticklebacks and with putrid 
herring.” The 
damages. In 


“was 


vendee awarded 
the case,"’ the 
vendee complained that he purchased 
“a bale of plume alum containing 216 
pounds” from the apothecary-vendor 
on the vendor’s pledge that the bale 
was uniform throughout with a sample. 


was 
other 


However, he contended that the alum 
was mixed with clay and earth and 
not uniform with the sample. The 
vendor admitted the and the 
pledge, but the inquest determined 
that the alum was consistent in qual- 


sale 


ity with the sample and relief was 
denied to the vendee. It is true that 
1 “Select Cases on the Law Merchant,” 
23 Selden Society 50, 91, 102, 105-106 (1908). 
* Work cited at footnote 15, at p. 102. 
* Work cited at footnote 15, at pp. 105-106. 


18 


15 


For example, in both cases the defend- 
said either that he “denies tort and 
that he broke no 
him as the said . .. has 
alleged,” or “and deny tort and force etc., 
and they fully acknowledge the said sale 
and pledge.” There was no implied war- 
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ants 
force, etc., and 
with 


Says 


covenant 


both cases mentioned that the vendor 
“covenanted” or “pledged” that the 
sold would be consistent in 
with the sample, and there- 


goods 
quality 
fore there would appear to be express 
rather than implied warranties. It is 
much 
was ob 


to be wondered, however, how 
of the actual transaction 
scured by the ritual of pleading? ™ 

The Gulathing 
the 1150 
A. D2° were seemingly based upon 
Despite the Ger 
manic flavor of the laws, some of the 
later dealing with 
ranties of quality seem to have at least 
a faint resemblance to the Roman laws. 


Norwegian Laws. 


laws enacted about year 


Germanic concepts.*' 


provisions war- 


“If a man buys a horse or other 
farm beast from another, all responsi 
bility (for the beast) rests with the 
purchaser as soon as he has led it 
away. In the sale of livestock let no 
one deal dishonestly with another by 
concealing defects. It is a latent de 
fect if a herself. If the 
purchaser discovers this flaw during 
the first month, the seller shall take 
the cow or swear that 
not aware of such a latent defect.” * 


cow sucks 


he was 
l 


back 


This delineation of the implied war- 
ranty against latent defects is of course 
much more restrictive than the modern 
Anglo-American that the 
Norwegian vendor was not liable if 


law** in 


he were ignorant of the defect in a 
is doubtful that the 
protestations of ignorance by a cattle- 
vendor would have been believed. 


cow, although 1 


The implied warranty liability of 


vendors was not confined to sellers 


ranty concept in the Royal Courts: “[A]nd 
His 
FitzHerbert, Natura Brevium 213C 
(c. 1378) (8th ed., 1755). 


his Eyes and Taste ought to be his 


judges.” 
* Larson, The Earliest Norwegian Laws 26 
(1935). 

” Work cited at footnote 19, at p. 4. 

* Ordinance 44, work cited at footnote 19, 
at p. 70. 

= See footnote 1. 
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of cattle, for the sellers of thralls 
(slaves) : *% 


shall give warrant for the 
time of the waxing and waning of 
the next moon that he does not suck 
cows and that he is not epileptic or 
does not have a stitch in the side or 
any other serious ailment; also that 
he can retain his own water and does 
not befoul his clothes; and he shall 
give warrant covering all latent defects 
for the following month.” 


This law stated that the vendor was 
to warrant; this might, after cursory 
reading, seem to indicate that it dealt 
with express However, 
when the law compels one to warrant 


warranties. 


it is the same as saying that every 
contract has certain implied warranties 
whether they actually 
not. In the event that 
enumerated latent defects 
covered by the vendee, he had to 
return the thrall within the following 
month in the 
The law did not state expressly that 
the vendor was to refund the pur- 
chase price; it is only implied that 
he was so bound. 


made or 
some of the 


are 


were dis 


presence of witnesses. 


Subsequent to the Gulathing law, 
the Frostathing law was enacted (sup- 
posedly in 1260) under the reign of 
King Hakon.** One of its provisions 
removed the former immunity of the 
vendors of horses by providing that 
when men bargained about a horse, 
the sale should be valid if it was made 
according to the law, but: 


“t]he buyer may return the horse 
within five days, if latent defects come 
to light. 
these: 


Latent defects are such as 
deafness and blindness, im- 


paired breathing and lameness, spasms 


and a balky disposition.” *° 


* Ordinance 57, work cited at footnote 
19, at p. 76. 
* Cited at footnote 23, at p. 27. 
* Ordinance 48, work cited at footnote 19. 


* Work cited at footnote 19. 
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This amendment is extremely impor- 
tant because it, in effect, contained 
two principles, namely, the vendor’s 
lack of knowledge of the defect ap- 
parently was immaterial, and, second, 
many of the itemized defects hardly 
could be termed “latent” from a prac- 
tical therefore a buyer 
seemingly was relieved of all real re- 
sponsibility to examine the horse prior 
to the title. In the 
event that the vendee was on a journey 
with a horse and was unable to return 
it to the vendor within the prescribed 
five-day period, he had to take an 
oath that he actually discovered the 
defect within five days of his purchase 


sense, and 


transference of 


and that circumstances prevented him 
from returning within five days. 
When these conditions were satisfied, 
the vendor was to return the purchase 
price and take back the horse. How- 
ever, if the horse suffered a new de- 
fect as the result of faulty usage by 
the vendee, the defect was to be “rated 
men” and the vendee 
proper compensation. 
If the refused to take back 
the horse, the vendee had the right 
to charge the vendor “with robbery, 
demand a fine for the king, and summon 
him before the thing” (assembly). 


Germanic Laws.—An examination 
of the Lex Visigothorum, the Lex 
Salica, and the Liber Constitutionum 
Sive Lex Gundobada,”" fails to disclose 
that the Visigoths, Franks and Bur- 
gundians had any concept of war- 
ranty, either expressed or implied as 
to the quality of goods, although con- 
devoted to 
In spite of this 


by discerning 
was to make 


vendor 


siderable attention was 
questions of title. 
dearth of codified precepts, a consider- 
able body of law developed.** The 
rule of bona fide required that goods 

* Fischer, The Burqundian Code (1949); 
Henderson, Historical Documents of the 
Middle Ages 176-189 (1896): Scott, Vist- 
gothic Code (1910). 

* Huebner, History of 
Law 549-551 (1918). 
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sold were to possess qualities that 
were bargained for and were to be 
free of faults. Generally, if 
the vendee accepted the this 
was to be an approval 
which would be any recourse for sub- 
sequently discovered defects. When 
the vendor concealed defects with an 
intent to deceive or when there were 
certain 


serious 
gC ds 


considered 


serious defects “which were 
typically defined for different sorts of 
goods,” he was liable. The buyer had 
the right to demand a rescission of 
the sale by returning the goods to the 
vendor who had to restore the pur- 
chase price. If there was a conceal- 
ment with intent to deceive, the vendor 
also could be held liable in damages. 

Subsequently, the German law was 
modified in favor of the vendee when 
the effective ; 
these Roman rules will be discussed 
subsequently. In spite of the adoption 


Roman rules became 


of the Roman rules, vendors of cattle 
were exempted from coverage with 
the result that they were liable only 
for haupt (chief) defects which were 
delineated by statute.*® The similarity 
between these “cattle” laws of Ger- 
many and the “horse” laws of Norway 
seems remarkable. 


Medieval Russian Law.—lIt is pos- 
sible to trace a rudimentary bit of 
the implied warranty theory in the 
medieval Russian law. The Charter 
of the City of Pskov (c. 1397-1467) 
stated : *° 

“And if anyone buys a cow at a 
price agreed upon, and after the pur- 
chase [the cow gives birth to a calf], 
the seller may not sue the buyer for 
that calf; [on the other hand], if the 


cow discharges bloody urine, it may 


* Work cited at footnote 28 

* Article 118; Vernadsky, Medieval Rus- 
sian Laws 82 (1947). 

*™ The material in this and most 
of that in the following section was derived 
from Pringsheim, The Greek Law of Sale 
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section 


be returned and the money is to be 
refunded.” 

This article gave no time limit as 
to the assertion of claims by the ven- 
dee, but it is probable that the specified 
defect would appear, if at all, very 
soon after the purchase. The unusual 
provision preventing the vendor from 
recovering the value of the new-born 
calf from the vendee possibly might 
be an illustration of a denial of any 
remedy for mistake. 


Greek, Roman and Greco-Roman 
Laws 


Greece: Pre-Roman Period.*'—It 
appears that the pre-Roman Grecian 
period had fairly well developed rules 
as to implied warranties against de- 
fects in the sale of slaves; little evi- 
dence has been adduced that these 
rules were extended to animals and to 
other movables. The rules on slave 
markets enacted by the market officials 
required the vendors of slaves publicly 
to inform potential vendees twice of 
any diseases of the slave. In the event 
that the slave was discovered to be 
diseased after the sale, the vendee had 
to lead the slave to the vendor and 
to the market officials for an examina- 
tion of the disease. The vendee by 
bringing a successful suit would be 
entitled to the return of his purchase 
price after placing the slave in the 
custody of the market officials. It 
that the action had to be 
brought within a period of one month 
after the sale was consummated. Al- 
though there are views to the con- 
trary, it would appear that this period 
of Grecian law did not develop any 
general theory of implied warranty 
or extend the rules relating to slaves 
to animals and other movables as 


seems 


472-496 (1950). Much of the material pre- 
sented is in Greek and therefore somewhat 
difficult to comprehend, Any errors in this 
section are to be assessed against this au- 
thor, not Professor Pringsheim. 
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later occurred in the Roman law un- 
der Justinian. 

An examination of this period fails 
norm covering cases 
where the slave may have been suffer- 
ing from a disease without the knowl- 
edge of the vendor. Plato enumerated 
certain diseases such as tuberculosis, 
stones and strangury which might not 
make their presence known to a ven- 
What would have 
happened in this case remains un- 
certain. 

Post-Roman Period of 
Law.—The available indi- 
that the introduction of the 
Roman law which generally extended 
the vendor’s liability for implied war- 
ranties for vitia and modrbus (loosely 
2 had little, if 
any, real effect on the Greek vendors 
of slaves and animals. 


to disclose a 


dor before a sale. 


Grecian 
evidence 
cates 


defects and diseases) 


The sales con- 


tracts were so worded as to exclude 
all liability for any defects in the 
sale of animals and all defects in the 


sale of slaves with the exception of 
leprosy and epilepsy. Various phrases 
were used, for example, “with all 
faults,” “without warranty,” and “not 
to be returned.” ** It is remarkable 
to see this ancient language duplicated 
in Section 2-316 of the Uniform Com- 
mercial Code; the 
full circle. 


law has made a 

Egyptian Law.—Only two recorded 
sales of slaves during the Ptolemaic 
period have been found, and they are 
inconclusive as to whether the con- 
cept of implied warranty was in effect 
in Egypt prior to the Grecian-Roman 
influence.** Under the Grecian influ- 
ence slaves were sold with a warranty 
against leprosy and epilepsy. Perhaps 
the vendor would have been liable for 


= Roman Law of Sale 121 (Daube ed., 
1959). 

*® Work cited at footnote 31, at pp. 481-484 
(1950). 

* Work cited at footnote 31, at pp. 480-481. 

% Taubenschlag, The Law of Greco-Roman 
Egypt in the Light of the Papyri 333-335 
(1955). 
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these diseases even in the absence of 
an express warranty in accordance 
with the Grecian rules. 

After the introduction of the Roman 
law, some sales contracts contained 
express warranties against physical 
as well as moral detects, while other 
documents without warranties also 
were used. Seemingly most sales ex- 
pressly excluded warranties, again 
with the exception of leprosy and 
epilepsy. In the case of a sale of 
animals, only one example of a war- 
ranty against latent defect has been 
discovered.*® 


Roman Law.—Classical Period.- 
The Roman beginnings in the de- 
velopment of the concept of implied 
warranty greatly resemble the early 
development in However, 
the Roman conquest of Greece pre- 
vented the Greeks from developing 
the concept as fully as did the Romans. 
In Rome, as in Greece, the market 
official (curule aediles) in either the 
second or first century B. C. seem- 
ingly forced the sellers of slaves to 
stipulate that the slaves were free 
from defects.** Subsequently, it was 
developed that express warranties 
were not required, but that the vendor 
had to announce (similarly to the 
Grecian method) that the slave did 
not have certain defects.*? In the event 
that the vendor’s statements proved 
false, the vendee could rescind (redhibi- 
tion) the sale within six months after 
the purchase.** The good faith of the 
vendor defense ; °° whether 
a similar rule prevailed in the Greek 
law is uncertain. 


Greece. 


Was no 


During this classical period the 


rules as to slaves were extended to 


* Buckland, A Text-Book of Roman Law 
from Augustus to Justinian 491 (2d ed., 
1932). 

* Zulueta, 
(1957). 

* Roman Law of Sale 116-117 (Daube ed., 
1959). 

*® Digest 21.1.12. 
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the sale of animals, but whether they 
were further extended to movables in 
general remains unclear. In any event, 
in the post-classical period the aedilician 
rules regarding the sales of cattle 
were not followed the Western 
Empire, and it remained for the jurists 
under Justinian to broaden the cover- 
age to all movables.*” 


in 


Roman Law Under Justinian. These 
aedilician rules were interpolated into 
the Digest 
that this was simply a reflection of 
a development which 
started during the classical 
The main texts which accomplished 
this stated: 


" although it is possible 


may have 
period. 


‘“‘Labeo writes that the edict of the 
curule aediles applies as well to sales 
of land as sales of movables inanimate 
or animate.*? It should be understood 
that this edict relates only to sales, 
though to sales not of slaves only, 
but of everything else.” * 

If the vendee knew of the defects in 
a slave, for example, or the sale nega- 
tived any warranties, the 
would not be able to recover, for the 
Digest stated: ‘In the aedilician ac- 


vendee 


tions it is fair to admit a plea exoner 
the the 
aware that the slave was a runaway 
or had been in chains and so on 

The custom is not to allow redhibition 
in the case of sales from which war 
ranty ‘* ~The _ parallel 
between these rules and the practice 
in the 
seems 


ating seller, if buyer was 


is excluded.” 
Post-Roman Grecian period 
obvious. \gain, some of our 
an claim 
standard of business morality.*® 


modern rules c no higher 


In attempting to determine what 
defects in movables were of a serious 
enough nature to justify a rescission 


“Roman Law of Sale 103 (Daube ed., 
1959). 

“Buckland, A Text-Book of Roman Law 
from Augustus to Justinian 492-493 (2d ed., 
1932); Lee, The Elements of Roman Law 
309 (3d ed., 1952). 

@ Digest 21.1.1. 
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(actio redhibitoria) for monetary 
compensation (quanti minoris) for the 


or 


difference between the sales price and 
the value with the defect, it is difficult 
to find any standards except for slaves. 
And some of the standards are more 
in the vein of what is not a sufficient 
defect: *° 

“Pomponius also says that though 
not to answer for the 
slave being highly intelligent, still, 


a seller has 
if the slave he sells is so silly or idiotic 
as to be entirely useless, this is con- 
sidered a defect. But the actual law 
to be that the terms defect 
and disease refer only 
for moral or 


appears 
to physical 
qualities ; mental defect 
the seller will be answerable only if 
he an warranty, but 
otherwise not. That is why the edict 
makes express requirements concern- 


gave express 


ing vagabonds and runaways, these 
being non-physical faults.” 

However, if the vendor was aware 
mental 
did not disclose it: 


moral defect and 
47 


of some or 


“An action ex empto will, however, 
lie, supposing that the seller did not 
mental] moral defect of 
the 
action for redhibition will lie (regard- 
less of his knowledge), if the defect 
is purely physical or both physical 
and mental or moral.” 


declare a or 


which he was aware, whereas 


\bout all that can be said as to an 
all-inclusive norm as to the degree of 
defect was: * 


if there be anything in the 


nature of a defect or disease that 
interferes with the utility and service- 
ableness of the slave, it will be ground 
for redhibition, provided that we bear 
in mind that some quite trivial fault 
will not cause him to be considered 


* Digest 21.1.63. 

“ Digest 21.1.48. 

* Uniform Commercial 
2-316(3). 

* Digest 21.14, Section 3. 
* Digest Section 4. 

* Digest Section 8. 
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diseased or defective. Thus there is 
no default in not having declared a 
mild fever, or an old quartan which 
can now be disregarded, or a slight 
wound; it was permissible to treat 
such things as negligible.” 


What a‘ 
modern court or legislature? *® The 
action for rescission had to be instit 
uted within six the 
the action for a reduction in the sales 
price could be brought within a year.*° 


more could be said by a 


months of sale; 


This is another example of an ancient 
law that had a definitely fixed period 
for the bringing of actions—have the 
modern codes been as certain? 


Finally, the Digest 
consequential damages in the event 


that the vendor knowingly sold de- 


provided for 


fective 206 ds. I 


Middle Eastern Concepts— 
Semitic Laws 
Two thousand before the 
earliest recorded Germanic laws came 
into existence, the Semitic peoples 


years 


already had developed the implied war- 
ranty of fitness, and, even more re- 
markable, had developed a theory of 
consequential damages at least insofar 
as the manufacturing process is con 
cerned. In the Hammurabic Code, the 
builder of a house “who has not made 
the house 
to collapse thereby killing the owner 


strong his work” causing 


is put to death for his negligence.” If 
the defective workmanship results in 
the death of the of the 
then the son of the builder was put 
to death.** the 
killed in the house, the builder had 


son owner, 


For death of slaves 


1955). 
Sale 47 


“Prosser, Torts 125-142 (2d ed., 


” Zulueta, The Roman 
(1957). 

*™ Work 
19.1.13 pr.2. 

* Section 229. Johns, The Oldest Code of 
Laws 48 (1911). Compare translations given 
in Driver & Miles, The Babylonian Laws 83 
(1955) for this note and notes 53-55 below. 

* Section 230. 


Law of 


cited at footnote 50; Digest 
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“Contracts and 


‘ For loss ot go ods 


to replace them. 
in the house, the builder had to re- 
place them as rebuild the 
house at his More 


directly related to the subject matter 


56 


well as 
own expense. 
ot this article, the Code provided : 

“If a man has bought a manservant 
or a maidservant, and he has not 
fulfilled his month and the bennu sick- 
fallen upon him, he shall 
return him to the seller, and the buyer 
shall take the money he paid.” 


And: 


“If a man has bought a manservant 


ness has 


or a maidservant and has a complaint, 
his seller shall answer the complaint.” 

Although the exact nature of the 
bennu not i 
implied in the above law that it would 
not manifest itself until after the sale; 
otherwise the buyer would be able 
The law 
difficult to explain because it seems 
encompassed in the first law. How- 
the bennu 
seemed to be 


sickness is known,*® it is 


to notice it. second seems 


ever, sickness provision 
limited to a serious 
within the first 
month after purchase which might 
indicate that there had been a com- 
plete failure of the bargain. While 
the second provision might provide 
for defects that appeared after this 
one-month period and were not seri- 
ous enough to justify rescission but 
only a claim for damages, the Code 
failed to specify the degree of serious- 
ness of any claim which would entitle 
the vendee to sustain his complaint. 


illness occurring 


The Laws of Eshnunna which gov- 
erned a portion of the country of Iraq 
are considerably older than the Code 
of Hammurabi.*® And although they 


* Section 231. 

® Section 232. 

* Section 278. Compare translations given 
in Driver & Miles, The Babylonian Laws 95 
for this and the following note. 

* Section 279. 

* Johns, and Assyrian Laws, 
Letters” 234 (1904). 
The Laws of Eshnunna 16 


Babylonian 


* ( roetze, 
(1956). 
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covered in some detail 
goods and other commercial practices, 
they made no mention of anything 
that could be considered as touching 
upon the warranty concept. Likewise, 
the Laws of the Hittites (c. fourteenth 
century B. C.) for price 
controls over the sale of goods ®° but 
again made no mention of questions 
of quality. Subsequent to the reign 
of Hammurabi, another code may have 


pro\v ided 


appeared during the reign of Ashur- 
banipal, king of Babylon. One frag- 


ment provided: ® 

“The man, who has sold a female 
slave and has had an objection made 
concerning her, shall take her back. 
The seller shall give to the buyer the 
price named in the deed of sale, to its 
exact amount, and shall pay half a 
shekel of silver for each of the chil- 
dren born to her.” 


This law seems to resemble Section 
279 of the Code of Hammurabi ® in 
that no time period fixed in 
the vendee must 
plaint. And inasmuch as the law pro- 
vided for payment by the vendor “for 
each of the children born to her,” it 
would appear that a considerable period 


Was 


which make com- 


of time could elapse before complaint 
was made about defects in the 
slave. It has theorized that 
vendees may have purchased slaves 
in order to have children by them. 
If they were born deformed, the vice 
of their imperfection would be charged 
against the slave and through the 
slave to the vendor.** 


any 
been 


It subsequently appeared that any 
type of law in a legislative sense as 
to implied or express warranties 
vanished in the later Babylonian period, 
for contracts of sale indicate that 
clauses were inserted which allowed 

” Neufeld, The Hittite Laws 187 (1951); 
Smith, The Origin and History of Hebrew 
Law 270-271 (1931). 

"Work cited at footnote 58, at p. 70. 

* Section 279. 

* Work cited at footnote 58, at p. 70. 
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the sales of 


the vendee a hundred days within 


which to rescind the transaction on 


the grounds of the diseases of sibtu 


and bennu, and that the existence ot 
other defects could be asserted at any 
time as justifying a rescission of the 
sale.®* 

The that followed 
the codifications of the Babylonians, 


Hittites and Eshnunna showed a much 


Hebrew laws 


greater development in ethical con- 
tent. In the second century A. D. 
if a vendor sold the 
vendee planted it but it did not germi- 


produce and 
nate, the vendor was not liable. How- 
ever, if the produce was garden seed 
and the vendor had actual or implied 
notice that it was purchased for plant- 
This 
Hebraic rule has a startling similarity 


66 


ing, then he would be liable. 


to certain American decisions. Be- 
tween the years 175 and 257 A. D. the 
two masters, Rav and Samuel, were 
concerned about an ox that proved to 
be dangerous. As to the question of 
implied notice to the vendor, Samuel 
contended that the vendor would not 
be liable for the propensities of this 
ox if he claimed that it was sold to 
be slaughtered. 
that since oxen usually were purchased 
for farming purposes, the vendor would 
have implied notice and should be 
liable because the animal was not fit. 
The views of Samuel were sustained. 
The Hebraic law reached a high level 
of morality when it declared that non- 
disclosure was a fraud and the vendor 


Rav was of the view 


was obligated to reveal any defects 
in the goods. 
description and the goods delivered 
did not measure up to the description, 
the sale could be rescinded by either 
party on the grounds of mistake. How- 
ever, if the goods delivered were better 
than those described, only the vendor 


If goods were sold by 


“Work cited at footnote 58, at p. 234. 
“ Horowitz, The Spirit of Jewish 
364-370 (1953). , 
“Cornell Seed Company v. Ferguson, 64 
S. 2d 162 (Fla., 1953); Hoskins v. Jackson 
Grain Company, 63 S. 2d 514 (Fla., 1953). 
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could rescind; if the goods were of a 
poorer quality, only the vendee could 
rescind. Between the years 1135 and 
1204 it that 


the goods sold were like the described 


was determined even if 
goods, the sale could be rescinded if 
there was a mistake as to quality. 
If the defects were not serious enough 
to justify rescission, the vendor would 
have to compensate the vendee. Con- 
trary to the modern view expressed 
in the Commercial Code, 
“Even if the seller declared in general 
terms that he would not be respon 
sible for fault or blemish, the 
buyer might rescind if he discovered 


Uniform 


any 


a defect not specifically pointed out, 
for a buyer’s waiver is void unless 
he knows exactly what is involved.” 


Hindu and Moslem Concepts 


Ancient Hindu Laws. 
dharma-castra or the 


The Manava- 
Ordinances of 
Manu were supposedly written about 
the year 500 A. D.* 
religious book utilized as a source of 
law: “ law is in India not differ- 
entiated from what is elsewhere [a] 
matter of religion.” ® 


It is essentially a 


In regard to sales, it was provided: *° 

“One thing should never be sold 
mixed with another, nor (should any- 
thing be sold) damaged, deficient, far 
away or concealed.” 
The prohibition against “conceal- 
ment” has been interpreted as “a cov- 
ering over or by dyeing it.” *? This 
Hindu interpretation is directly com- 
parable to the ancient Hebraic laws 
that “One may not furbish up man 
or beast or As stated by 
Horowitz: 


vessels.” 


“One may not, for example, dye a 
slave’s hair black to make him look 


younger and more vigorous; nor drug 


an animal to the same end; nor paint 
old, second-hand implements in order 
to pass them off as new.” 

This Hindu provision by using the 
“damaged” and “deficient” 
seem to indicate that if the 
vendor had knowledge of these things, 
then he was prohibited from selling; 
the section does not cover expressly 
the situation where both vendor and 
vendee were ignorant of the defect. 
Further provisions seemed to give a 
limited protection to the dissatisfied 


wording 
would 


vendee: 

“Whoever feels regret in this world 
after buying or selling anything may 
within ten days give (back) or take 
(back) the goods.** But after the 
period of ten days is passed he may 
neither give them (back) nor take 
them (back); and if he take them 
(back) or give them (back), he should 
be fined six hundred (panas) by the 


king.” *4 


The later commentators were of the 
view that this ten-day period could 
not be used if injury to the vendor 
would result by the vendee keeping 
the goods for this period of time.” 


If a latent defect should become 
manifest within this ten-day period, 
that the regretful 
the 


rescission; conversely any claim for 


it would appear 


vendee would have right to a 


after 
this period would seem to be barred. 


defects which became evident 
It is worthy of note that such diverse 
peoples as the Hindus, Norwegians, 
and Germans should have had a fixed 
time period in which the vendee could 
raise the question of latent defects; 
particularly when the modern codes 





* Section 2-316(3). 

® Hopkins, The Ordinances 
(1891). 

® Work cited at footnote 68, at p. xxxiii. 

"Lecture VIII, Section 203; Work cited 
at footnote 68, at p. 211. 

"Work cited at footnote 68. 


of Manu xxvii 
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® Work cited at footnote 65. 

* Lecture VIII, Section 222; Work cited 
at footnote 68, at p. 214. 

* Lecture VIII, Section 223; Work cited 
at footnote 68, at pp. 214-215. 

* Lecture VIII, Section 223; Work cited 
at footnote 68, n. 8. 
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make no mention of any period of 


time. 


Moslem Law.—It is quite inaccurate 
to attempt to state the ancient Moslem 
law as to implied warranty inasmuch 
as there were four ancient orthodox 
law.*® Shafit, who wrote 
in the eighth century A. D. and whose 


sche Yi Is ot 


doctrines prevailed in Egypt, Arabia, 
and a few the south of 
India,” stated: 


places in 


“If a man buys a slave girl and she 
has a defect which the seller has con- 
cealed from him, the case is the same 
in law, whether the seller did it wit- 
tingly or unwittingly, and the seller 
commits a sin if he does it wittingly.” *® 


It is worthy of note that this law 
was much simpler than the Roman 
law in that, from the legal standpoint, 
there were no nice questions as to the 
vendor’s state of knowledge.’® How- 
ever, if the slave while in the posses 
sion of the vendee acquired another 
defect and then the vendee discovered 
the original defect, he could not return 
The smallest possible defect, if 
the 
concealed, would have given him the 


her. 


it existed before sale and was 
right to return her to the seller be- 
cause the existence of such a defect 
made the sale binding only at the 
option or election of the vendee. If 


the defect developed while she was 


in possession of the buyer, he had the 
right of 


“regress” against the seller 
for the amount by which the defect 
her value. 


diminished The right of 


80 


regress worked as follows: 

“The value of the slave girl, free 
of the defect, is estimated and amounts 
to, say one hundred; then her value, 
the and 
amounts to, say, ninety; the relevant 


given defect, is estimated 


* Wilson, Principles of Hindu and Moham- 
madan Law xx-xxi (1860). 

* Work cited at footnote 76. 

*Tr. I, 6; Schacht, Origins of 
madan Jurisprudence 325 (1950). 
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Moham- 


value is that of the day on which the 
buyer took delivery of her from the 
seller Then the buyer has the 
right of regress against the seller for 
one-tenth of her price, what it amounted 
to’ 

If the vendor was prepared to take 
her without the 
defect which she developed while in 
the vendee, then the 
vendee had the choice of either return- 


back charge, with 


pe SSeSSI¢ mn of 


ing the slave or keeping her without 
any claim for damages. 


This school developed a system of 
“options” which, in the opinion of the 
author, well could be copied by mod- 
ern laws. The sale of a slave “or any 
merchandise” 
lation that the vendor, or vendee, or 
both, could have the option 


period of three days of rescinding the 


could contain a stipu- 
for a 
sale.*' Generally, any type of option 
to rescind was frowned upon because 
“it is inadmissible for the buyer to 
hand his money to the seller and for 
the seller to hand his slave girl to 
the buyer, without the seller being 
free to use the price of his merchan- 
dise and the buyer being free to use 
his slave girl.”” However, this option 
was permitted because the Prophet 
laid down a rule affording an option 
of three days from the conclusion of 
the sale in the case of the musarrat 
(an animal which the seller had not 
milked for some time before the sale 
so as to make its yield of milk appear 
greater) ** and “tradition therefore 
shows that an option of three days is 
the extreme limit.’”” In the event that 
the option exceeded the period of three 
days, the sale was to be rescinded. 


The School of Abu Hanifa, who also 
wrote in the eighth century A. D., 


developed the Moslem law in the 


® Roman Law of Sale 127-131 (Daube ed., 
1959), 

” Work cited at footnote 78, at p. 326. 

“Tr. I, 12, work cited at footnote 78. 

“ Work cited at footnote 78, at p. 123. 
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northern India.** This law 


provided: 


part of 


trom 
defect and blemish, is implied in every 
contract of ; 


“A warranty as to freedom 


sale.“* Where the prop- 
erty sold differs, either with respect 
to quantity or quality from what the 
seller had described it, the purchaser 
is at liberty to recede from the con- 
tract.” ™ 

If a vendee did not agree to accept 
property “with all its faults” he was 
at liberty to return it to the seller 
upon discovery of a defect, provided 
he was not aware of the defect at the 
time of purchase and provided further 
that it did not “a further 
blemish” while in the possession of 
the the latter the 
vendee was entitled only to compensa 
tion.*® If the vendee had sold the 
faulty article to a third person, he 
could not exact compensation from the 


receive 


vendee. In case 


original vendor unless he (the vendee) 
had addition to the article 
and was thereby precluded from re 
turning the the 
vendor.®* In conjunction 


made an 
article to original 
with this 
rule, if the vendee sold an article and 
he was compelled to take it back and 
refund the purchase price because of 
an inherent could 
the same remedy against his vendor.** 


defect, he assert 

In the case of a defect complete 
restitution of the price could be de- 
manded from the vendor even though 
the goods were destroyed in “the act 
of trial’; if the any 
beneficial use from the faulty articles 


vendee derived 


he was entitled only to proportional 


“Work cited at footnote 76, at p. xx 
(1860). 
“Work 
Section 21, 
© Work 
Section 22. 
“Work cited at 
201-202, Section 28 
* Work 
Section 29. 
” Work 
Section 30. 


cited at footnote 76, at 


cited at footnote 76, at 
footnote 76, 
cited at 


footnote 76, at 


cited at footnote 76, at 


Implied Warranty 


compensation.*® Also, if the vendee, 
after becoming aware of the defect, 
made use of the article or attempted 
to remove the defect he was barred 
from recovering from the vendor un- 
less there was some special clause in 
the contract.°° 


In the event that part of the goods 
were defective and they could not be 
separated without injury, the vendee 
could not keep a part and return the 
defective part for a proportional resti- 
He had 
to return all of the article demanding 
complete restitution of the price, or 
he had to return all of the article de- 
manding compensation for the defec 
tive part.®* 


tution of the purchase price. 


The law also provided for options 
which did not provide for the time 
limitations found in the law of Sha@fit. 
When a vendee stipulated in the sales 
contract for the right to dissolve the 
contract, he liable for the pur- 
chase price when the article was de- 
When 
the stipulation was to the effect that 
the vendor had the right to rescind 
and the property was destroyed while 


Was 


stroyed while in his possession. 


in the possession of the vendee, then 
the vendee was liable only for the 
value of the article.*? The option of 
rescission annulled in 
the any act 
of ownership which would “take the 
property out of statu quo.” ® 


Was any Case 


where vendee exercised 


When the vendee bought property 
without seeing it or a sample of it, he 
was at liberty to rescind the contract 
of sale (provided he did not exercise 


* W ork 
Section 31 
"Work 
Section 32. 
* Work 
Section 33. 
” Work 
Section 24. 
"Work 


Section 2 


cited at footnote 76, at p. 202, 


cited at footnote 76, at p. 202, 


cited at footnote 76, at 202, 


cited at footnote 76, 201, 


cited at footnote 76, 201, 
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any act of ownership) if it did not 
suit his expectations, even though no 
option to do so was stipulated in the 
contract.** On the other hand, the 
vendor who sold gC ods which he had 
not seen was not permitted to rescind 
the contract unless the contract gave 
him the option to do so. This rule 
did not 
“goods for goods” wherein the vendor 
would be allowed to rescind 
though no option had been contained 
in the contract.” 


cover the cases of a sale of 


even 


It seems obvious that the Moslem 
law (particularly the Hanifa school 
of Moslem law) much more 
sophisticated in its treatment of the 
implied warranty concept than any of 
the other ancient laws. It is true that 
it was first developed 400 years or 


was 


so after the Roman law reached its 
peak under Justinian, and it therefore 
had the advantage of developing in a 


ever, when one compares the implied 
warranty concepts of the modern 
Anglo-American laws with the Mos- 
lem law, it does not appear that we 
have been as precise and specific in 
our concepts as the law-givers who 
lived 1,100 years ago. 


Conclusion 


It seems apparent that most socie- 
ties have gone through an inevitable 
development in “the growth of a 
business practice by which reputable 
sellers stood behind their goods, and 
a changing social viewpoint towards 
the The 
Greek and Roman laws particularly 


seller's responsibility.” 
show the stages of development; the 
It is to be 
wondered if history will record that 


other laws just imply it. 


our age made any startling advances 
over the laws of encient man! 


[The End] 


more “modern” community. How- 


REPORT ON PREPAID CARE 


While doctors and hospitals have a significant stake in the financ- 
ing of health care, the public’s interest must be considered of para- 
mount importance in the future development of insurance and prepayment 
plans, a University of Michigan research team said July 22 in their 
final report to the Governor's Commission on Pre-Paid Hospital Care. 


The university group, headed by Professor Walter J. McNerney of 
the School of Business Administration, recommended that this interest 
be recognized by having all trustees of the Michigan Blue Cross and 
Blue Shield plans selected from highly qualified individuals outside 


the medical and health professions. 


This would not exclude qualified hospital trustees from serving 
as Blue Cross or Blue Shield board members, they pointed out. Both 
Blue plans should maintain close working ties with the hospital and 
medical professions through advisory boards elected by the Michigan 
Hospital Association and Michigan State Medical Society reporting 
directly to the Blue Cross and Blue Shield trustees, respectively. 


On a long-range basis, the University of Michigan researchers 





suggested, Blue Cross and Blue Shield should explore the possibilities 
of merger into a single plan for hospital and medical care. 





“Work cited at footnote 76, at p. 201, "Work cited at footnote 76, at p. 201, 


Section 26. 
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The Complete Operation Rule 
Under Motor Vehicle Liability 


Inst rance Policies 


By WILLIAM E. MOONEY 
The author is an attorney in Omaha, Nebraska. 


HE COVERAGE PROVIDED by a motor vehicle liability policy 

under the “loading and unloading” clause is not very well under- 
stood by the general public. Little wonder, then, that the extension 
of the coverage to include the “complete operation” of the motor 
vehicle, even when it is at rest and is not actually engaged in the 
“loading or unloading” process, rather bewilders one who is not 
familiar with the extension of liability whenever situations arise that 
seem to impel a favorable construction. 

The “loading and unloading” theory is divided into the “coming 
to rest” doctrine and the “complete operation” doctrine. Seemingly, 
some courts have stubbed their toes in endeavoring to decide close 
questions by apparently not clearly understanding either theory. This 
has resulted in some hard law. 

The “coming to rest” doctrine may be stated as comprising only 
the actual removal or lifting of the article from the motor vehicle 
up to the moment when the goods have come to rest and every con- 
nection with the motor vehicle has ended. Pacific Auto Insurance Com- 
pany v. Commercial Casualty Insurance Company, 23 AUTOMOBILE CASES 
553, 108 Utah 500, 161 P. 2d 423, 160 ALR 1251. 


The “complete operation” rule covers the entire process, from the 
time goods are received until they have been finally delivered. Liberty 
Mutual Insurance Company v. Hartford Accident & Indemnity Com- 
pany, 13 AuTomMopiLe Cases (2d) 615, 251 F. 2d (CA-7). See note 
in 160 ALR 1267. 

The “complete operation” doctrine always covers the loading and 
unloading and frequently much more. For instance, a child alighted 
from a school bus, walked around in front of it, started to cross the 
highway to his home and was struck by a passing truck. The school 
bus was stopped at the proper place, the child crossed at a legal 
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the oncoming truck was 
violating the law in passing a school 
bus. But, the insurer of the bus was 
responsible and held to be liable for 
the injuries to the child. This 
illustration of the “complete 
operation” doctrine. The court held 
that the opening of the bus door and 
permitting the child to alight was an 
integral part of the operation of the 
bus. Earl W. Baker & Company v. 
Lagaly, 21 AutoMoBILE Cases 255, 144 
F. 2d 344 (Okla. Cir.) 144 ALR 1098. 
To indicate how the “complete opera- 
tion” doctrine applied, the insurer of 
the bus was held on the theory that 
his liability continued during the whole 


crossing, 


is a 


Lor rd 


process from the time the goods (the 
child) were received until the goods 
(the child) were delivered. See Liberty 
Mutual Insurance Company v. Hartford 
Accident & Indemnity Company, cited 
above. And delivery did not mean 
the child put his the 
ground, but when he had been finally 
delivered. It still seems unclear whether 
there would be continuing liability 
until the child actually got into his 
home. 
road 


when feet on 


Suppose he had crossed the 
and the lawn in front 
of his home, when the passing truck 
him? 


Was On 


veered into the yard and hit 
Under the “complete operation” doc 
trine the the 
still be liable? It is a good bet this 
point will be litigated some day, until 


would insurer of bus 


some courts finally settle where the 
delivery actually is to be considered 
complete. 

In Turtletaub v. Hardware Mutual 
Casualty Company, 26 N. N. J. Misc. 
316, 62 A. 2d 830, a was 


struck by a hand truck which had 


customer 


been loaded with bottles of soft drinks. 
The bottles had to the 
premises by motor truck and had been 


been hauled 
This hand 
truck was part of the equipment of 
the motor truck. 


loaded on the hand truck. 


The court declined 
to decide the case on the “coming to 
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rest” theory as being too narrow a 
construction, as such a construction 
would not give effect to the intention 
of the parties. Instead the court held 
there was liability under the 
plete operation” theory. 


In Raffel v. Travelers Indemnity 
Company, 8 AUTOMOBILE CAsEs (2d) 
1333, 141 Conn. 389, 106 A. 2d 716, 
a roll of linoleum was to be delivered 
to a customer intended to 
part of it, the rest to be picked up 
by the insured’s employees and re- 
turned to the The roll 
and standing at 
customer’s home, 
This held to 
be a negligent act and was within 
the “complete operation” 
that one who was injured had a cause 
the automobile lia- 


“com- 


who use 


store. 
left 
the 
no one being in. 


was 
delivered the 
front door of 


was 
theory SO 
of action under 
bility policy. 

A hydraulic crane was mounted on 
a special base on a Mack truck chassis. 
When the crane was in use the vehicle 
had to be stationary. The crane had 
a power unit separate from that of 
the truck. The crane could raise a 
boom about 35 feet long. At the time 
an I beam had been 
This 


hook of 


of the accident 
tied 
choker 


with a steel cable choker. 
fastened to the 
the line and thus the beam was hoisted 


was 


to the walls of a building under con- 
struction. The beam weighed 3,300 
The 
not 


pounds and was 40 feet long. 
off the wall and 
being in balance dropped to the ground. 
Plaintiff iron 
worker. He 


beam swung 


was an experienced 
grabbed the 
end of the beam to save himself from 
being knocked off the wall, and, be- 
fore the beam could be captured, he 
was thrown to the ground and severely 


swinging 


injured. 


The ensuing litigation was against 
the the Mack 
the contractor. The obligation of the 


insurer of truck and 


defendant insurance company covered 


the insured’s liability by reason of 
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the operation of a motor vehicle. It 
was contended that the mobile crane 
was a motor vehicle and the fact that 
it was stationary at the time of the 
accident did not make it less a motor 
vehicle. 


The court stated that the plaintiff 
was injured by the operation of the 
crane and not by the operation of the 
truck. The insurer not to 
be a proper party defendant. Smedley 
v. Milwaukee Auto Insurance Company 
et al., 22 AvroMosiLe Cases (2d) 23, 


12 Wis. 2d 460, 107 N. W. 2d 625. 


was held 


These cases are not without their 
difficulties. This is clearly discernible 
in the Ermis v. Federal 
Windows Manufacturing Company, 17 
AUTOMOBILE CAsEs (2d) 599, 7 Wis. 
2d 549, 97 N. W. 2d 485. Under 


the automobile liability policy in this 


case of 


case injuries arising from the owner- 
ship, operation or use of any automobile 
were held to be covered. The court 
said that the insurer would be lable 
for injuries truck 
operator part of an overhead 
crane dropped on him. The policy 
had the common “loading and un 
loading” 


sustained by a 
when 


clause. The crane was not 
attached to the truck in any manner 
whatsoever. Consequently, to pin 
point liability the court had to adopt 
the “complete operation” doctrine to 


hold the insurer liable. 


unusual when 
used 


In leaning against the 


Another 
an insured 
a gun rest. 
car he rested his rifle across the top 
of the car and fired at a deer. The 
bullet did 
went through the top of the car, was 
deflected downward and killed a pas- 


case arose 


his automobile for 


not go as intended as it 


senger. Judgment for the death was 
recovered and the insured went bank- 
rupt. Suit to recover the judgment 
was instituted against the automobile 
insurance company. The trial court 
held that the car was being “used” 
the the policy 


within language of 


Complete Operation Rule 


which insured against injury arising 
out of the operation, management or 
use. The court of appeals affirmed 
the decision holding that the liability 
under the policy could include an act 
wholly disassociated from, independ- 
ent of and remote from the running 
of the vehicle. Fidelity & Casualty 
Company of New York v. Lott, 18 
AUTOMOBILE Cases (2d) 942, 273 F. 
2d 500. 


How thin the line may be, at times, 
is best illustrated by the 
Zurich General Accident & Liability 
Insurance Company v. American Mu- 
tual Liability Insurance Company, 118 
N. J. Law 317, 192 A. 387, where the 


case ol 


insured’s driver delivered milk and 


ice at a customer’s place of business. 
As he was placing these articles in 
the customer’s ice box the customer 
was injured by an ice pick that stuck 
out of the driver's pocket. If the 
“complete operation” doctrine was 
applied, as in the school bus case, 
there would have been liability. 


shells from a shotgun prior 
to placing it in the trunk of an auto- 
mobile was held to be an integral part 
that an 
dental discharge of the gun resulting 
in the death of an the 
car was within the coverage provided 
by the automobile insurance policy. 
Allstate Insurance Company v. Valdez, 
190 F. Supp. 893 (Michigan). 


Kjecting 


of loading the car so acci- 


occupant of 


The case of Albert v. Regal Ware, 
Inc., 16 AuTOMOBILE CAsEs (2d) 
6 Wis. 2d 519, 95 N. W. 2d 
involved a and 
mounted on an old army truck. The 
company assuming liability on a com- 


551, 
240, 
a bo ym 


also crane 


prehensive automobile liability policy 
specifically excluded accidents arising 
out of the operation of a crane unless 
such operation the 


was solely for 


purpose of locomotion. Motion was 
made by the insurance company for 
summary judgment of dismissal be- 
the the 
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cause accident arose when 





boom came in contact with some elec- 
tric wires, burning the plaintiff. Sum- 
mary judgment of dismissal was denied 
because the description of the truck, 
the crane and the boom was so meager 
the court could 
mental image thereof.” 


not “conjure up a 
A dissenting 
opinion stated that the crane was not 
being operated “solely for the pur- 
poses of locomotion.” 

In the case of Wiedenhaupt v. Vander 
Loop, 15 AutomosILe Cases (2d) 719, 
5 Wis. 2d 311, 92 N. W. 2d 815, a 
semi-trailer was backed up to a barn 
to load it with hay. While in 
a position an employee was injured 
when his leg went through the wooden 
platform of the semi-trailer. The in- 
jury was caused, so said the court, 


such 


by the negligent operation, manage- 
ment or control of the motor vehicle. 


It may be noted that if liability 
cannot be clearly predicated under 
the “loading and unloading” clause 
of the policy some courts will go on 
to the theory. 
Thus, in the case where a ramp was 
placed to lead from the first floor to 
the street in order to facilitate re 
moval of equipment from the sidewalk 


“complete operation” 


into the building after the equipment 
first 
would have been liability while the 


was taken from a truck there 


But, in the case of 


St. Paul Mercury Insurance Company 


truck remained. 
v. Standard Accident Insurance Com- 


pany, 19 AuTomMoBILE Cases 351, 216 


Minn. 103, 11 N. W. 2d 794, when 
the truck had been unloaded and was 
pulling away a building employee was 
injured when a plank in the ramp was 
tilted, there was no liability. 


[In another case liability insurance 
was held to cover a pedestrian who 
tripped over a hose extending from 
a truck into a building. The truck 
was especially equipped to blow granu- 
lated wool into the hose. 
Thompson Heating Corporation 
Hardware Insurance Company, 
AUTOMOBILE CasEs 217, 74 Ohio App. 
350, 58 N. E. 2d 809. 


insulation 


Tripping over the foot of a store 
employee checking the 
process of loading a truck was held 
to be within the loading and unload- 
ing clause and the insurance company 
was held liable. Wagman v. American 
Fidelity & Casualty Company, 1 Auto- 
MOBILE Cases (2d) 267, 108 N. Y. 
Supp. 2d 854, aff'd 112 N. Y. Supp. 
2d 662, 109 N. E. 2d 592, 304 N. Y. 
490. 


who was 


In view of the liberal interpretation 
of the “loading and unloading” clauses 
companies are alerted to the fact that 
they held liable on many 
was the intention 
to pay for liability on a 


will be 
claims. If it not 
“complete 
operation” there will be a necessity 
to revise the policy language. Other- 
will indicate 
how much this “complete operation” 


will cost. [The End] 


wise a review of costs 


PROMOTION OF VOLUNTARY HEALTH INSURANCE 


The federal government should launch a campaign by precept and 
promotion to encourage citizens in all walks 
over 65 


to avail themselves of good health insurance coverage, 


but especially those 
This 


was the suggestion of Oakley Baskin, a past president of the Inter- 


national Association of 


Health Underwriters, as he appeared as 


spokesman for the organization before the House Ways and Means Com 


mittee. 


Hearings were on H. R. 4222 


the King bill, which would 


implement the Kennedy administration’s program of social security 
tax increases to finance health care benefits for the over-65 population. 
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EV ADA—When a duly and cur- 
rently state licensed insurance 
agent or solicitor has discharged his 
current license tax obligation in the 


city or county in which he has his 
principal office and principal place of 
business, he may not be taxed by an- 
other municipality or another county 
within the state for the privilege of 


operating therein under his state 
license.— The put by the 
Insurance Commissioner, Paul A. Ham- 
the 
charter of the city of Elko authorizing 


question 
mel, relates to a provision of 


the taxation of insurance companies 
and agents without stipulation as to 
whether or not the head- 
quarters or office is in that city. 


business 


The Attorney General, Roger D. 
Foley, by D. W. Priest, concluded that 
this provision cannot require an agent, 
duly licensed in both state and county 
or municipality, to pay a further license 
tax in such a county or municipality 
other than that in which he maintains 
his principal office and place of busi- 
ness.—O pinion of the Nevada Attorney 
General, May 9, 1961. 


Attorneys General 


EW JERSEY — The § statutes 

regulating the practice of op- 
tometry permit and authorize optom- 
etrists to prescribe and fit contact 
lenses, but they do not permit the 
delegation of this service to oph- 
thalmic technicians not licensed to 
practice optometry or medicine.— 
This inquiry came from the secretary 
of the State Board of Medical Ex- 
aminers, Dr. Vincent P. Butler, re- 
lating to the fitting of contact lenses 
by optometrists. Attorney General 
David D. Furman confirmed the au- 
thority of the optometrists to fit lenses, 
as established by the legislature and 
the state supreme court. The statutory 
sanction enjoyed by the optometrists 
does not seem, however, to be delegable 
to the technician. The Attorney Gen- 
eral could find nothing in the pertinent 
legislation “which authorizes optom- 
etrists to employ anyone other than 
another duly licensed optometrist or 
a duly licensed physician to fit con- 
tact lenses as his agent.’”—Opinion of 
the New Jersey Attorney General, May 
25, 1961. 
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Charitable Immunity Abrogated— 
Kentucky Rule Toppled 


Adopting the rationale instituted by 
Justice Rutledge and espoused by an 
ever-increasing number of courts, Ken- 
tucky joined the list of those states no 
longer recognizing the immunity of 
charitable institutions from tort liability. 


The defendant hospital was a non- 
stock, non-profit corporation organ- 
ized purely for charitable purposes 
without gain or profit to anyone as a 


result of its operations. The plain- 
tiff’s decedent died in the hospital, 
allegedly from injuries received when 
he fell from his hospital bed. Suit 
was brought charging that these in- 
juries were caused by the negligence 
of the hospital and its agents; the 
defendant countered with denials of 
liability, principally that of charitable 
immunity. A motion to strike this 
defense was overruled, and the pres- 
ent Kentucky Court of Appeals was 
invoked. 
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The opinion by Justice Bird ob- 
served that while “the learned trial 
judge ruled in exact conformity with 
the case law of this state,” it was 
time “to take another The 
court, although it had long sanctioned 
the immunity defense, and had even 
stated that any change in the rule 
should be made by the legislature, 
could not now agree with the various 
public policy, trust fund, 
waiver forcibly 
doctrine. 


look.” 


theories 
implied once so 
evincive of the immunity 
“Right and expediency met in com- 
bat, expediency emerging as victor 

It has not been right, is not 
now right, nor could it ever be right 
for the law to forgive any person or 
any association of persons for wrong- 
ing any other person. Forgiveness 
is the prerogative of the Lord and of 
the person against whom the wrong 
is done Upon applying the 
simple test of right and wrong we are 
the that the 
charitable nature of a wrongdoer should 
create no exception to the rule of 
liability. Nor is there any reason 
under the rule of right why the prin- 
ciple of respondeat superior should not 


apply.” 


forced to conclusion 
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The court thought to avoid future 
complications in the new rule and 
thus did not distinguish its applica- 
tion as among paying or nonpaying 
patients.—Mullikin, Admrx. v. Jewish 
Hospital Association of Louisville, Ken- 
tucky. Kentucky Court of Appeals. 
May 5, 1961. 12 NEGLIGENCE CASES 
(2d) 1080. 


Aerial Crop Dusting— 
Both Sprayer and Principal Liable 


In a case of first impression, the Ore- 
gon Supreme Court ruled that a volun- 
tary taking of the risk by the contract- 
ing landowner and the independent 
contractor crop-sprayer leaves a good 
cause of action against both by the 
adjacent landowner whose crops are 
damaged, albeit the operation is an 

“innocent”’ trespass. 

The plaintiff brought this appeal 
from judgments favoring two defend- 
ants, a landowner and his independent 
contractor, whose crop-dusting opera 
tion caused severe damage to the 
plaintiff's crop. Proceeding on a theory 
of unintentional trespass, the plaintiff 
nonsuited as to the defendant 
landowner, and the operator of the 
aircraft which released the injurious 
chemicals moved for and was granted 
a directed verdict, there being neither 
pleading nor proof of fault. 


was 


The supreme court framed the ques 
tion “upon what theory, if any, is one 
liable for the 
spraying activity, and what effect, 


miscarriage of aerial 
if any, is to be given the relationship 
between the defendant 
contractor and the 
owner.” The plaintiff urged that the 
defendants’ operation was inherently 


independent 


defendant land- 


dangerous and, hence, that the defend- 
ant landowner’s responsibility was 
nondelegable. The authorities 
agreed that crop dusting is a suff- 
ciently dangerous activity so as to 
inculpate the landowner for negligence, 
even when the negligence is entirely 


were 


Negligence 


that of the contractor. In the instant 
however, negligence not 
imputed to either defendant. Recovery 
was sought on the basis of an “inno- 


case, was 


cent” trespass, while engaged in an 
intrinsically hazardous activity. The 
defense countered with the claim that 
the spraying of their particular de- 
foliant was not even “inherently dan- 
gerous” under the law of negligence, 
much less such a hazardous activity 
as to render trespass compensable 
(Restatement of Torts, Section 165). 
The present court first pointed up 
the duty of the court, long since 
assumed, to decide as a matter of law 
whether or not the fact setting at 
bar is an issue of an extra hazardous 
activity. This prerogative is encom- 
passed in that function of the court 
described by Dean Prosser as a judi- 
cial balancing of the utility of the 
defendant’s conduct with the risk of 
harm if it is miscarried. Then review- 
ing the guarded reaction of the legis- 
latures to the aerial application of 
noxious chemicals, the present court 
affirmed that the risk involved justi- 
fied the introduction of trespass prin- 
ciples under the Restatement: 
“Under the circumstances, the dam- 
which resulted within the 
the risk droplets of 
into could, and 
probably would, drift onto the adjoin- 
such a the 
voluntary taking of the risk [citation 
from the Restatement of Torts| rather 
than the intention to invade the plain- 
tiffs’ land which imposes liability. 


age was 
that 


the air 


Sc ype of 
Spray cast 


ing field. In case, it is 


“Tt follows that the landowner who 
hires the contractor is liable for the 
resulting harm. To this extent, the 
rule of nondelegability followed in 
inherently-dangerous- 


the so-called 


activity-negligence cases applies 
with equal or greater force to the 
conduct of extrahazardous activity. 
It was, accordingly, error to release 
the defendant [landowner] by a judg- 
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ment of involuntary nonsuit against 
the plaintiffs.” 

A defense proffered by the defend- 
ant the statutes 
dismissed, verdicts for 
defendants 
Lenhardt et al. Oregon Supreme Court. 
May 17, 1961. 12 NEGLIGENCE CASES 
(2d) 1282. 


contractor on was 
and the the 


reversed.—Loe et ux. vw. 


Physician Punctures Esophagus— 
Nonsuit Absent Expert Witness 


The plaintiff to a malpractice action 
was nonsuited in spite of admissions 
by the defendant that a gastroscope 
under his complete control was the 
instrumental cause of a painful and 
dangerous puncture in the plaintiff's 
esophagus, requiring emergency sur- 
gery. Pennsylvania. 


The plaintiff's physician had her 
admitted to the hospital for verifica- 
tion of a diagnosis of duodenal ulcer. 
After various tests and X rays, the 
diagnosis was modified to antral gas- 
tritis, and the defendant physician per- 
formed a gastroscopic examination to 
confirm the finding. This procedure 
consisted of the insertion of a semi- 
flexible tube, about three feet in length, 
through the esophagus into the 
stomach. The defendant testified that 
he twice attempted to manipulate the 
instrument past the angular aperture 
at the stomach, but that he encount- 
ered resistance. After the second try, 
the patient complained of pain and 
difficulty in breathing. The doctor 
rushed her to the X-ray department 
“to find out whether we had caused 
any serious damage,” and found that 
the gastroscope had caused a tear 
in the esophagus, permitting air to 
leak into the pleura space around the 
lungs resulting in a partial collapse 
of the right lung. Emergency surgery 
was performed; a long incision was 
made, a rib removed, and 41 sutures 
taken to close the perforation. When 
asked, “Is there any doubt in your 
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mind that this perforation was caused 
by the instrument you were using?” 
the defendant replied, “No, sir.” 


The plaintiff was nonsuited at trial 
for a failure to offer expert evidence 
in support of her case. The present 
Pennsylvania Supreme Court affirmed 
that decision, adding that the plaintiff 
had failed to produce any evidence 
of an unskillful or negligent act by 
the defendant, that, in fact, ‘“‘the plain- 
tiff proved nothing except the happen- 
ing of the injury and that it resulted 
from the insertion of the gastro- 
scope.” The success of the procedure 
depends, the court opined, not only 
upon the skill of the practitioner but 
also on the condition of the patient’s 
esophagus and stomach. There being 
no evidence beyond the fact that the 
defendant had encountered “resistance,” 
and “not a scintilla of evidence that 
[the defendant] did anything to over- 
come this ‘resistance,’ ”’ the cause was 
properly withheld from the jury. The 
court observed that, in a case such as 
this, the negligence of the physician 
could only be proved by the testimony 
of an expert, which was not forth- 
coming. The case of Robinson v. 
Wirts, 6 NEGLIGENCE Cases (2d) 713, 
387 Pa. 291 (1956), almost identical 
in fact, had been decided in the phy- 
sician’s favor for the same reason, 
the supreme court affirming. 


Justice Musmanno, dissenting, cited 
Judge Carroll’s remarks to the jury 
at the trial of the instant suit: 


“Tf there had been the slightest iota 
[of issuable evidence] I would have 
presented the case to you, because I 
believe the medical profession has 
responsibility in matters of this kind 
not to hole up, not to run into a cov- 
ered shell when these things happen, 
but to admit that a doctor can make 
a mistake. ... Well, I have the highest 
regard for the medical 
especially for the great doctors we 
have in Philadelphia. Notwithstand- 
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ing their high professional standing, 
their high degree of intelligence and 
their high standards, in this one area 
where these things occur, you can 
never get one doctor to testify against 
another, and that to me is a deplor- 
able condition. I have had this feeling 
for years.” 

The present dissentient shared the 
trial judge’s opinion of Robinson v. 
Wirts, that it was a poor precedent 
imposing an unwarranted and, in many 
impossible burden upon the 
plaintiff victim of malpractice. Justice 
Musmanno would be ruled instead by 
Davis v. Kerr, 239 Pa. 351 (1913), 
wherein Justice Stewart asked of the 
operating surgeon who left a sponge 
in the plaintiff's abdomen: “Did he 
do all that reasonable care and skill 
would require? Except as . these 
questions [of possible cause] can be 
answered in the affirmative from the 
evidence, the law will presume to the 
contrary, and attribute the unfortun- 
ate consequences to his contributing 
negligence.” 


cases, 


Justice Bok also dissented from the 
majority decision, on the basis that 
the present case falls into a category 
of patent negligence not controlled 
by Robinson v. Wirts—Demchuk v. 
Bralow. Pennsylvania Supreme Court. 
May 22, 1961. 12 NEGLIGENCE CASES 
(2d) 1160. 


Short Short: Texas 

The plaintiff had rented premises 
from the defendant for the purpose 
of entertaining guests. She slipped 
and fell on the floor of the 
sustaining injuries for which 
sought damages from the defendant 
The plaintiff maintained that 
the floor was excessively slippery and 
dangerous because of an over-appli- 
cation of wax; that knowledge of the 
dangerous condition was imputable to 
the defendant; and that the defendant 
had negligently failed to warn her 
of such condition. 


room, 
she 


lessor. 
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The defendant contended, to the 
trial court’s satisfaction, that the 
plaintiff herself had knowledge of 
the condition of the floor by reason of 
the fact that she had examined and 
walked across it earlier in the day. 
A directed verdict for the defendant 
brought the appeal. 

The present court of appeals held 
that, since by the evidence the over- 
waxed condition of the floor was ob- 
vious, the plaintiff’s observation and 
use of the floor prior to the time 
of the accident gave her knowledge of 
its condition equal to any warning 
the defendant might have given. Fur- 
ther, the plaintiff's statement that 
she thought she could walk on the 
floor if were careful imputed 
knowledge of the danger to her. 
Judgment was affirmed for the defend- 
ant.—Wagner et ux. v. Lone Star Gas 
Company. Texas Court of Civil Ap- 
Sixth Supreme Judicial Dis- 
trict. May 2, 1961. 12 NEGLIGENCE 
Cases (2d) 1314. 


she 


peals. 
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Double Indemnity Claim— 

Presumption Against Suicide 
The court of appeals erroneously re- 
versed the trial court which charged 
the jury that a presumption against 
suicide obtains throughout the submis- 
sion of evidence on an accidental 
death claim, yielding only to a jury de- 
termination excluding, with reasonable 
certainty, a theory of accidental death. 
Georgia. — 


The insured met his death by ex- 
ternal and violent means, the discharge 
of a loaded shotgun. The widow bene- 
ficiary of the defendant’s policy filed 
proof of death and claimed double 
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The 


swered, and the suit was 


went 
instituted 
against the insurer. The trial court, 


indemnity. claim unan- 


acting on approved precedent, instructed 
the jury that the presumption that the 
death of the insured was not due to 
suicide was a question of fact, that 
it was the plaintiff’s burden to show 
that the death but 
that the presumption against suicide 


was accidental, 
could be overcome only by evidence 
excluding a reasonable conclusion of 
accident. Verdict was for the plaintiff. 


The court of appeals, satisfied that 
the evidence did support the verdict, 
ruled that the trial court had erred 
in giving any instruction on a pre- 
sumption against suicide. The ruling 
stipulated that such a presumption 
disappears when both sides have in- 
troduced evidence from which infer- 
ences of either suicide or accidental 
death could be drawn. 

The present Georgia Supreme Court 
the and certified 
that presumptions of fact belong in 


reversed reversal, 
the compass of jury determination. 
“Under the ruling of the Court of 
Appeals the only occasion that the 
jury would ever be allowed to 
the against 
suicide, would be where the plaintiff 
on the trial introduced no fact 
or circumstance indicating accident 


consider presumption 


and the defendant offered no evidence 
in support of suicide. In a case 
of the nature we are dealing with 
here the only place the presumption 
vanishes is in the jury room and the 


time it vanishes is when the jury in 


the facts and 
circumstances determines that the pre- 


consideration of all 


ponderance of the evidence is against 
the theory of accident . . . ."— 
Templeton v. Kennesaw Life & Acci- 
dent Insurance Company. Georgia Su- 
preme Court. April 6, 1961. 5 LiFe 
Cases (2d) 24. 
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Accidental Death Benefit— 
Nervousness Not ‘‘External’’ 


When the insured fainted, struck his 
head and died—putatively as a result 
of nervousness following his involve- 
ment in an automobile collision—it was 
held that his death was not caused by 
“‘external’’ means under the terms of 
his coverage. Oregon. 


The plaintiff brought suit to re- 
cover accidental death benefits from 
her decedent husband’s insurer. Mo- 
tion for judgment notwithstanding 
the verdict favoring the plaintiff was 
granted by the trial court, from which 
the plaintiff appealed. 


The evidence revealed that the in- 
sured, a man 71 years of age, was in- 
volved in an intersection collision in 
the city of Portland on December 9, 
1958. He struck the other auto across 
the right front fender, brought his car 
to a halt, got out, picked up a chrome 
fixture from the pavement and re- 
placed it in his car, and approached 
the driver of the other car. The other 
driver said, “Fellow, that sign means 
stop,’ to which his passenger com- 
panion added, “Well, you better get 
your licenses out.” The insured ap- 
parently was reaching for his wallet 
when he fell on his back unconscious. 
The other driver raised the insured’s 
head from the road and supported it 
in his hands until the police arrived. 
When he removed his hand there was 
blood on it. Both witnesses, driver 
and passenger, testified that the in- 
sured appeared very nervous, that his 
hands were shaking and his feet mov- 
ing fitfully, before he passed out. The 
man who held the insured’s head 
while waiting for help testified that he 
could feel the injured man’s heartbeat. 
The insured died shortly thereafter. 

The plaintiff's medical witness gave 
it as his opinion that the insured “died 
of the injury he suffered to his brain 
as a result of the fall that he took.” 
He stated that the insured fainted “as 
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a result of the nervous condition” for 
which he had been treated six years 
earlier. The defendant’s doctor, under 
whose supervision the autopsy had 
been performed, was of the opinion 
that death was due to the diseased 
condition of the insured’s heart. 


The Oregon Supreme Court adopted 
the principles expounded by the North 
Carolina Supreme Court in Penn v. 
Standard Life & Accident Insurance 
Company, 160 N. C. 399, 76 S. E. 262: 


“(1) When an accident caused a 
diseased condition, which together 
with the accident resulted in the in- 
jury or death complained of, the acci- 
dent alone is to be considered the 
cause of the injury or death. 


“(2) When the insured was 
suffering from some disease, but the 
disease had no causal connection with 
the injury or death , the accident 
is to be considered as the sole cause. 

“(3) When at the time of the acci- 
dent there was an existing disease, 
which, cooperating with the accident, 
resulted in the injury or death, the 
accident cannot be considered as the 
sole cause... .” 

In the instant case, the court de- 
cided that, crediting either medical 
opinion, recovery must be denied. If 
the insured was suffering from a heart 
condition, this would constitute an 
existing disease cooperating with the 
accident and causing death. If the 
man fainted as a result of a nervous 
condition or fright created by the col- 
lision, his death was brought on by a 
psychological event. The policy pro- 
vides for recovery only in cases of 
death caused by “external, violent and 
accidental means.” 

The court affirmed judgment .0.v. 
for the defendant, remarking that the 
term “violent” signifies the applica- 
tion of a_ physical however 
slight, as the efficient cause of the 
injury. There was no evidence that 


fc yrce, 
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such a force had caused or contributed 
to the insured’s fall—Fries v. John 
Hancock Mutual Life Insurance Com- 
pany. Oregon Supreme Court. April 
12, 1961. 5 Lire Cases (2d) 33. 


Benefit Certificate— 
Incontestability Clause 


Although the insurer maintained that it 
had the right to restrict coverage to 
diseases acquired since the issuance 
of its benefit certificate, the courts held 
that the incontestability statute must 
prevail and recovery be allowed ex- 
cept for nonpayment of premiums. 
Arizona. 


This suit involved a policy known 
in the Arizona Code as a “Benefit 
Certificate,” issued on the life of the 
plaintiff's decedent in August of 1951, 
without a medical examination. The 
policy lapsed in 1953, and, on further 
application and avowal of good health, 
was reinstated a few months later. 
The died in 1955. She had 
suffered from hypertension, uremia, 
chronic nephritis, cardiovascular and 
renal since at 1951, 
to the insured and her 
husband, the plaintiff. 


insured 


disorders least 


facts known 


The defendant’s policy purported 
to limit coverage to death or 
ability not resulting from or 
tributed to by “any disease or dis- 
ability which existed prior to the issu- 
ance of the policy.” This condition 
was at variance with the form pre- 
scribed by the statute, Section 61-1017, 
A. C. A. 1939, 1952 Supp., which pro- 
vides that a policy of this type shall 
be incontestable after two years from 
the date of issuance or two years 
from the date of last reinstatement, 
except for nonpayment of premiums 
or assessments. 


dis- 


con- 


The trial judge ruled that the de- 
fenses of exclusion and fraud were 
plainly barred by the statute, the req- 
uisite two years having run from 
the reinstatement. The Arizona Su- 
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preme Court affirmed this judgment, 
finding the provisions of the policy 
inconsistent with the statute and 
invalid: 

“The nearly unanimous decisions 
of the courts are to the effect that the 
company is given, under the incon- 
testability clause, a reasonable period 
of time to check into and to ascertain 
the truth of the declarations made by 
the applicant... .” 


The defense based on fraud—that 
the insured had entered a palpably 
false answer on the application 
vacated by the majority rule that 
every exception to incontestability 
not expressed in the statute itself is 
specifically barred after expiration of 
the incontestability period.—National 
Life & Casualty Insurance Company v. 
Blankenbiller. Arizona Supreme Court. 
April 6, 1961. 5 Lire Cases (2d) 26. 


Was 


Policy Lapse for Nonpayment— 
Date of Issuance Effective 


The date a policy was issued controlled 
the terminal date of month-to-month 
coverage, and, after a failure to remit 
the premium, the limit of the grace 
period. The date of delivery and pay- 
ment of the first premium could not be 
employed to place the insured's death 
within the one-month grace period. 
Indiana. 


A policy of life insurance was issued 
to the plaintiff's decedent on Novem- 
ber 27, 1954, the date being entered 
on the policy at the insured’s request. 
A partial payment of the first pre- 
mium was made on that date and the 
balance on delivery of the policy, De 
cember 10. The premiums were due 
on the 27th of each month. The 
January remittance was late, arriving 
February 5, 1955. Another premium, 
the last, was paid on February 23. 
The insured died on March 31, 1955, 
the that the 
policy was in force by virtue of the 
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and plaintiff averred 


one-month grace period. The trial 
court held for the plaintiff on a di- 
rected verdict, and this appeal followed. 


The new 
trial was overruled and it appealed 
to the present court, urging that the 
policy had lapsed for nonpayment on 
March 27, grace period included. Since 
the insured had accepted the policy 
as written, including the date of issu- 
ance specifically requested by him, 
court held the plaintiff to its 
terms, including the endorsement: 
“Policy years, policy months and 
policy anniversaries shall be 
puted from the date of issue 
Judgment of the trial court was re- 
versed and a new trial granted the 
insurer.—State Security Life Insurance 
Company v. Kintner. 
late Court. May 31, 
Cases (2d) 44. 


insurer's motion for a 


the 


com- 


Indiana Appel- 
1961. 5 LiFe 


PRODUCT LIABILITY 


Summaries of Selected Decisions 
Reported in This Field 


Papercutting Machine— 

Negligent Design 
It was held conceivable that a jury 
would find that the negligent design of 
a guillotine-type papercutting machine 
was the proximate cause of an acci- 
dent in which the operator lost some 
fingers when an inspection door opened 
after the securing bolt was loosened by 
unknown causes, interfering with the 
safety mechanism. New York. 


The operator of a machine which 
cut paper by means of a guillotine- 
type blade brought an action against 
the manufacturer of the machine to 
recover some fingers 
which he lost while using the paper 
cutter. After prevailing in the trial 
court, plaintiff's complaint was dis- 


damages for 


missed in the first appellate court. 
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Paper to be cut was piled on a 
worktable underneath the guillotine 
blade. To make the machine func- 
tion, the operator was required to 
left right 
under the worktable simultaneously 
and, using both hands, the 
blade to descend, cut the paper and 
return to the original position, where 
the blade remained until the opera- 
tion was repeated. When the right 
handle was depressed and the left 
handle was raised, a clutch engaged 


manipulate and handles 


cause 


and released a safety pin which al- 
When 
the blade descended, a cam pushed 
the safety pin back into position and 
prevented the blade from descending 
a second time, thus enabling the op- 
erator to remove the cut paper safely. 


lowed the blade to descend. 


Beneath the worktable of the ma- 
chine and beneath the handles were 
two doors which were to be opened 
only for inspection and maintenance 
purposes. The left-hand was 
secured in a closed position by means 
of a bolt which 
bracket. The bolt could be removed 
with a screwdriver. On the day of 
the accident, as plaintiff was operat- 
ing the machine, he reached to re- 
move the cut paper and the blade 
descended, severing his fingers. Step- 
ping back, plaintiff noticed that the 
left access door had opened and had 
caught the lever attached to the right 
handle, thus causing the blade to 
descend. Prior to the accident, plain- 
tiff not aware of the fact that 
when the left door touched the lever 
attached to the right handle, the blade 
would descend. Neither did plaintiff 
know how the door opened. 


de JOT 


was screwed to a 


was 


In reversing the judgment for de- 
fendant, this court was of the opinion 
that the jury could find that the door 
had jarred loose through vibration of 
the machine under normal conditions 
that it 


fendant’s 


and was negligence on de- 


part not to at least give 
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warning of the foreseeable hazard. It 
was unnecessary for plaintiff to show 
precisely how or why the door opened. 
Beckhusen v. E. P. Lawson Company. 
New York Court of Appeals. March 
3, 1961. 12 NEGLIGENCE Cases 521. 


Airplane Crash—Manufacturer 
Liable for Poor Design 


In a wrongful death action, the manu- 
facturer of an Air Force bomber was 
liable for a defect in the design of a 
component, manufactured by a parts 
specialist, despite any concurrent neg- 
ligence of the Air Force. Ninth Circuit. 


This action was brought by a minor 
son to recover for the wrongful death 
of his father, an officer of the Air 
Force, killed in the crash of one of 
the latter’s planes, which was manu- 
The 
cause of the explosion was a malfunc- 
tioning of the right front alternator 
drive with which the plane 
equipped. The drive, which produces 
alternating current for the plane, is 
operated on the turbine principle, 
powered by air admitted through a 
duct by the forward motion of the 
The alternator drive 
required to meet certain specifications 


factured by defendant, Boeing. 


was 


airplane. was 
prepared by Boeing. The parts, man- 
ufactured by another company on a 
subcontract, were tested extensively 
before being approved by Boeing, after 
which Boeing tested the parts on its 
own. 


During the fatal flight, the drive’s 
turbine went into excessive 
overspeed and disintegrated. Por- 
tions of the turbine wheel penetrated 
a forward body tank causing fuel to 
The bomber there- 
upon exploded and crashed. Under 
the California used in this in- 
stance because the crash occurred in 
that state, a manufacturer which buys 
and installs in its product components 
fabricated by another is subject to 
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wheel 


leak and ignite. 
5 


law, 





the same liability as though it were 
the manufacturer of the component. 
Thus it was immaterial that the alter- 
nator drive was manufactured by a 
company other than Boeing. 


The trial court, in holding for plain- 
tiff, found that Boeing was negligent 
manufacturing and as- 
sembling the plane with a defective 
alternator drive. Specifically, the neg- 
ligence concerned Boeing’s speed con- 
trol on the drive unit and the manner 
in which the unit protected. 
Plaintiff's expert witness testified that 
the speed control was so remote from 
the that the 
for accidental disconnection 
high. Also that witness expressed 
his opinion that had the wheel been 


in designing, 


was 


turbine wheel chances 


were 


guarded with one tenth of an inch of 
armor plate rather than the “fragile” 
aluminum shroud which used, 
the wheel fragments would not have 
cut into the fuel tank. 


was 


After the crash, Boeing made cer- 
tain changes in the design of the 
alternator drive. Plaintiff introduced 
this evidence over Boeing's objection 
that under a general rule of evidence, 
subsequent changes cannot be used 
as evidence of an admission of negli- 
gence. However, this evidence was 
properly admitted under the excep- 
tion which obtains when the issue is 
the feasibility of designing a unit 
which would overcome these asserted 
defects. 


As a defense, Boeing argued that 
the intervening negligence of the Air 
Force superseded its own negligence 
to the degree that it should not be 
liable. The court held that assuming 
the Air Force was chargeable with 
knowledge of the defect, that negli- 
gence in accepting the aircraft was 
no more than concurrent negligence 
which does not cut off the liability of 
the primary wrongdoer. Boeing ar- 
gued that the Air Force was negligent 
in sending the bomber on a lengthy 
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the alternator drives 


had accumulated 99 hours and 55 min- 


mission when 
utes of flight time without overhaul. 
The manufacturer recommended that 
the gear boxes be repacked after 100 
However, because the failure 
to overhaul after 100 hours had no 
connection with the defect found to 
be the proximate cause of the acci- 
dent, that factor did not relieve Boe- 
ing from liability—Boeing Airplane 
Company v. Brown et al., United States 
Court of Appeals for the Ninth Cir- 
cuit. May 22, 1961. 12 NEGLIGENCE 
Cases (2d) 1224. 


hours. 


Soda Bottle Broke Upon Opening— 
No Recovery on Implied Warranty 


A minor was denied recovery from a 
bottler of a soft drink in her action 
based on a cut hand—which happened 
when the bottle broke as it was being 
opened—because of lack of privity of 
contract between consumer and bot- 
tler and lack of proof of negligence. 
Delaware. 


This action was brought on behalf 
of a minor to recover damages for a 
cut hand and tendon which 
resulted when a bottle of defendant’s 
soft drink broke in two parts as she 


severed 


attempted to open it with an ordinary 
bottle opener, applying normal pres- 
The bases of the action were 
breach of an implied warranty of the 


sure. 


container’s fitness, defendant's negli- 
gence in not discovering the defective 
bottle, and the doctrine of res ipsa 
loquitur. The trial court directed ver- 
dicts for defendant on all three counts. 


Plaintiff is the daughter of a food 
store proprietor. The living quarters 
for the family were located behind the 
area where the merchandise was dis- 
played. Toward the rear of the store 
there was a large cooler, in the bottom 
of which soft drinks were chilled. 
Customers were permitted to help 
themselves to the shelved items, in- 
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cluding the bottles of soft drink. De- 
fendant’s delivery man placed new 
cartons of the drink on a rack along 
side the refrigerator, the newer bottles 
being on the top. Plaintiff’s mother 
would then place some of the bottles 
in the cooler, putting the warm bot- 
tles at the rear and moving the bottles 
already in the cooler toward the front. 

On appeal to this court, plaintiff 
attempted to prove defendant’s negli- 
gence by a lack of careful inspection 
procedures during the bottle washing 
and filling procedures. However, the 
fact that the bottles put under 
pressure of 45 pounds per square inch 


are 


as the cap is fastened on, in addition 
to the fact that the entire bottling 
operation used conformed with the 
standards of the primary company 
which supervises approximately 1100 
local bottlers, constituted satisfactory 
evidence that the bottler had exer- 
cised due care in the preparation of 
the drink. 

The theory of breach of warranty 
was inapplicable to this situation be- 
cause of a lack of privity of contract 
between plaintiff, the ultimate con- 
sumer and defendant bottler. The 
necessary privity obtained only be- 
tween plaintiff's father and defendant. 
To plaintiff’s contention that the doc- 
trine of implied warranty of fitness is 
being broadened in the modern trend 
of decisional law, as in the following 
reported case, the court stated that 
the presence of a defect or impurity 
1 sealed package of food 
justifies an inference of negligence 
but that it has no effect on the implied 
warranty. 


in a only 


The negligence count failed in this 
case due to plaintiff’s lack of evidence 
of improper handling on defendant’s 
part. The bottling and inspection pro 
cedures were found satisfactory. The 
fact that customers in the store and 
plaintiff's mother moved the bottles 
around prior to consumption during 
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a period of more than 20 hours after 
the latest possible delivery of the 
bottle by defendant’s agents nega- 
tived any presumptions that defendant 
was guilty of actionable negligence. 
For similar reasons, the doctrine of 
res ipsa loquitur did not succeed in 
the prosecution of plaintiff’s case, for 
defendant did not have exclusive 
control the bottle all the time 
from bottling to consumption. Ac- 
cordingly, it was held that plaintiff 
could not recover for the damage to 
her hand.—Ciociola v. Delaware Coca- 
Cola Bottling Company, Delaware Su- 
preme Court. June 6, 1961. 12 NEGLI- 
GENCE Cases (2d) 1296. 


over 


Foreign Substance in Cola Bottle— 
Consumer Recovered 
on Implied Warranty 


In an action against a bottler to recover 
for illness resulting from drinking a bot- 
tle of Coca-Cola containing a foreign 
substance, this court held that modern 
production methods required the exten- 
sion of the implied warranty of fitness 
for the benefit of the public regardless 
of privity of contract. Michigan. 


In this case, unlike the preceding 
reported case, the court follows the 
modern trend in the law and allows 
a consumer not in privity of contract 
with the bottler to recover on the 
implied warranty of fitness for con- 
sumption. 

Plaintiff purchased a case of soft 
drink from a retail store, where the 
drink had remained some four or five 
days before the sale, and placed the 
bottles temporarily in her heated base- 
ment. Eventually plaintiff consumed 
the contents of the bottle. As she 
drank from the bottle, she remarked 
that it did not taste right, but, never 
When 


she had drunk the contents she felt 


theless, continued drinking. 


sick. Upon examining the bottle under 


brighter light, she noticed for the first 
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time something brown, dirty and sticky 
stuck to the bottle which looked like 
shreds of tobacco. Analysis by the Board 
of Health disclosed the foreign sub- 
stance to be mold filaments and mold 
Upon the trial of the case, 

returned in favor of 
plaintiff and her husband. 


spores. 
verdicts were 

The case was tried on the theories 
of breach of implied warranty of fit- 
ness and negligence. Defendant argued 
on appeal that the two theories are 
identical and that plaintiff should not 
recover because of her failure to estab- 
lish defendant’s negligence. The court 
stated, however, that the only simi- 
larity between the counts in warranty 
and in tort is that each is a remedy 
against the manufacturer and that 
plaintiff could recover on either theory. 
Warranty is an old doctrine which 
did not require a showing of negli- 
gence, although it did require privity 
of contract between the consumer and 
the manufacturer. 


With the modern methods of pro- 
ducing goods in large quantities and 
the rise of the factory, the consumer’s 
remedy under the old doctrine of im- 
plied warranty was taken away with 
the lack of privity of contract. In an 
effort to give relief to the consumer 
of goods, which if defectively manu- 
factured would be dangerous to life 
or limb, courts, including ones in this 
jurisdiction, have abandoned the re- 
quirement of privity of contract. Thus, 
in a suit upon a warranty theory it 
is no longer necessary to show negli- 
gence, but rather breach of the implied 
warranty that the food is wholesome 
and fit for human consumption. Such 
warranty is available to all who may 
suffer damage by reason of their use 
in the legitimate channels of trade. 


Citing an opinion by another mem- 
ber of the court, the judge stated that 
the very presence of the foreign sub- 
stance in the bottle was sufficient to 
evidence a breach of the warranty as 
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well as negligence in handling. Be- 
cause plaintiff proved a breach of an 
implied warranty, the court affirmed 
the judgment against defendant, even 
in the absence of proof of actionable 
negligence.—Manzoni et al. v. Detroit 
Coca-Cola Bottling Company. Michigan 
Supreme Court. June 28, 1961. 12 
NEGLIGENCE CAsEs (2d) 1465. 
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House and Contents Burn— 
Arson Suspected 


In a claim against insurer to recover 
the amount on a fire insurance policy, 
circumstantial evidence indicating that 
insureds set fire to their home was 
inadequate to establish insurer's non- 
liability, although it did justify insurer's 
contesting the claim. Louisiana. 


Plaintiffs brought this action against 
the carrier of fire insurance on their 
dwelling to recover the amount of 
loss which they sustained when their 
house was extensively damaged by 
fire. Three different fire chiefs who 
investigated the house after the fire 
had been extinguished testified that 
they smelled kerosene. One of them 
stated that in his opinion the fire had 
originated in seven different and un- 
connected places in the house. Two 
throw rugs and a bundle of rags, 
which were found in different places 
in the house were examined by a 
chemist of a criminal laboratory who 
testified that his analysis showed signs 
of saturation with kerosene. The court 
concluded without difficulty that the 
cause of the fire was arson. 


for defendant to 
liability on the fire policy, it had to 
prove that plaintiffs were responsible 
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The 


the insurer to establish by convincing 


for the arson. burden rests on 


proof, which may be circumstantial, 
insured’s responsibility for the fire such 
that no other reasonable hypothesis 


will obtain. 


The facts on which defendant based 
its defense included the period from 
1931 until about 1942 during which 
plaintiff husband had served terms in 
the Kansas State Reformatory, the 
Missouri State Penitentiary, the Fed 
Penitentiary at 
Kansas, and the county jail in Carth 
Plaintifi 
incarcerated in the 
\nother 
that plaintiffs were having financial 


eral Leavenworth, 


age, Missouri. met his wife 
both 


Carthage jail. 


while were 


factor was 
difficulties. They were in the process 


of purchasing a farm in Arkansas 
which was being paid for in install 
ments. Evidence indicated that plain 
tiff had borrowed money from a bank 
and that he 
owed chattel mortgages on his trucks 


and automobiles. The total principal in 


and a finance company 


debtedness was approximately $15,000. 
Despite this evidence, plaintiffs in 
that 
exceeded their liabilities. 


troduced evidence their assets 
Other sus 
picious evidence included the burning 
of plaintiff's $5,000 


earlier, the fact that the dwelling 


boat one vear 
was vacated within days of the fire, 
and that had been 
notified by plaintiffs where they could 
Defendant 
alibi 


several persons 
be reached if necessary. 
contended that the 
another suspicious circumstance. 


good Was 
Plaintiffs pointed to the fact that, 
had 


they had left in the house 


although they removed some 
clothing, 
all of their furniture, furnishings, and 
most of their personal belongings as 
well as a deep freeze full of food, 
which they would not have allowed 
to remain in the house if they had 
planned to destroy it by fire. Because 
the jury verdict was not manifestly 


erroneous on the basis of the avail- 
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able evidence, this court affirmed the 
judgment that plaintiffs were not re- 
the their 
Adjustments were made in the 
appraisal of the 
the cost to repair the house, and as 
thus the 
affirmed. 


sponsible for burning of 


house. 


sustained and 


loss 


amended, judgment was 


In their answer to this appeal, 


plaintiffs renewed their demand for 


penalties and attorneys’ fees. Since 


defendant did not act arbitrarily under 


the circumstances in contesting this 
claim, plaintiffs’ demand was denied. 

Bennett et al. v. Niagara Fire Insur- 
Company 
\ppeal, Third Circuit. 
1961. 10 FrRE AND CAst 
871. 


ance Louisiana Court of 
January 30, 


ALTY CASES 


Workman Damages House 
Trailer—Quality of 
Workmanship Not Insured 


Where a painter damaged a trailer in 
refinishing it and sought to have his 
insurer reimburse him for the cost of 
repairing it, the court reversed a sum- 
mary judgment in insurer's favor, hold- 
ing that the clause excluding property 
under insured’s care and custody was 
ambiguous. New Jersey. 


\ dealer in house trailers engaged 
the 
homes. 


defendant’s insured to change 


one of its mobile 
had to be 
The 


dealer’s 


finish on 
The old paint 
by sandblasting. 
the 
The damage that resulted from the 
refinishing operation was a “buckling” 
of the metal, 
appearance. The dealer instituted an 
against defendant’s 
filed a third party 
against defendant insurer. 


removed 
work was to 


be done on premises. 


which gave it a wavy 


action insured, 
who complaint 
Defendant 
hled a motion for summary judgment, 
which was granted by the trial court, 
on the ground that the 
clause operated to relieve defendant 
from liability under the policy in this 
instance. 


exclusion 
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A provision of the policy stated that 
coverage did not extend to “property 
in the care, custody or control of the 
insured or property as to which the 
insured for any purpose is exercising 
physical control.” The policy to which 
the exclusion was applicable described 
insured’s business as “Painting, Deco- 
rating or Paper Hanging N. O. C. 
including shop operations. Painting 
ship hulls, steel structures or bridges 
to be separately rated. Cleaning 
Outside Surfaces of 
Buildings Paint Mfg.,” and pro 
vided for reimbursing insured for all 


or Renovating 


sums which he was obligated to pay 
as damages because of injury or de 
struction of property being worked 
on caused by accident. 


The court made 
article on “care, custody and control” 
exclusion clauses in the January, 1959 
INSURANCE Law JouRNAL. A funda- 
mental purpose of the 
prevent the insurance company from 
being a guarantor of the quality of 


references to an 


clause is to 


insured’s workmanship. 


The problem facing the court was 
_ “care, custody and 
trailer 


the meaning of 
control.” If the 
sured’s premises while the work was 
being performed, then the 
exclusion clause would be applicable. 
However, under the particular facts 


was on in- 


clearly 


of this case, the language of the clause 
was subject to several constructions. 
The application of that clause depends 
not only upon whether the property 
is realty or personalty, but as well 
upon other factors, such as the loca- 
tion, size, shape and other character- 
istics of the property, what insured 
is doing to it and how, and the inter- 
est in and relation of the insured and 
others to it. Because of the multitude 
of interpretations which these vari- 
ables opened up, the appellate court 
held that granting the summary judg- 
ment was reversible error. The case 


was remanded so that further evi- 
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dence could be presented to establish 
that the house trailer within 
insured’s care, custody or control. 
Elcar Mobile Homes, Inc. v. D. K. 
Baxter, Inc. v. Hartford Accident & 
Indemnity Company. New Jersey Su- 
perior Court, Appellate Division. March 
30, 1961. 10 FirE AND CASUALTY CASES 
8965. 


was 


Grain in Elevator Burned— 
Fire versus Heat Deterioration 


In an action to recover under a fire in- 
surance policy for soybeans, lost partly 
through heat deterioration and actual 
flame, evidence that flame was a proxi- 
mate cause of the loss brought the 
entire loss within the coverage of the 
policy. Mississippi. 


A public 


brought 


grain elevator 
this action against the in- 


storage 


surer for alleged fire loss to soybeans 
that were stored in one of its tanks. 
The elevator consisted of six large 
tanks 18 feet in diameter and 66 feet 
high. Each tank had a maximum 
capacity of over 14,000 bushels of 
grain. ‘The tanks are of 

and each tank 


construction 
entered only through a small man- 


concrete 
can be 


hole in the top and a small manhole 
five feet from the ground. The eleva- 
tor had a method of cooling the con- 
tents of the tanks by distributing air 
into the tanks, through pipes, and 
by air fans. 
of the bottom of 
are called “laterals.” 


The iron pipes extend 
out each tank and 
One can deter- 
mine when the grain is heating in 
spots by physically feeling the laterals 
as the air is pumped into and through 
the grain. 

\bout 2% months after Tank No. 5 


had 


6.52 per cent of foreign matter, which 


been filled with soybeans and 
is stalks, stems, leaves, insects, weeds 
and particles of broken grain, three 
of the laterals were discovered to be 
hot and an effort was made to cool 
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them. Transfer of the beans from 
Tank No. 5 to another receptacle was 
attempted. Finally the manhole on 
the side of the elevator was opened, 
and burned and damaged beans were 
then permitted to flow out onto the 
ground. A witness who examined the 
beans through the top manhole stated 
that he could see red coals and some 
flame when he stirred up the beans. 
The local fire chief was introduced as 
an expert witness and he testified 
that due to the construction of the 
tank, spontaneous ignition had occurred. 
Defendant’s that the 
phenomenon that occurred was chem 
burn” 


witness said 


ical deterioration called “bin 


rather than fire. 

The grain was covered by a policy 
of fire insurance issued by defendant’s 
local agent. Action was brought against 
defendant to recover under the policy. 
The issues presented to the court were 
whether damage to the soybeans was 
caused by fire and whether recovery 
could be had if the soybeans were 
destroyed partly by fire and partly 
by internal deterioration and combus- 
tion, known as “bin burn.” Citation 
was made of 45 C/S 863, Section 809, 
which stated that a fire insurance risk 
includes losses from spontaneous com 
bustion, provided it is sufficient to 
produce visible heat or light. Because 
the expert witness put on the stand 
by defendant had based his opinion 
on an examination of only a very few 
of the beans picked up at the opening 
in the tank, without having seen any 
good beans or any of the ashes, the 
court stated that his testimony was 
not as credible as that of plaintiff's 
Therefore, the court 
the opinion that the jury had ample 


expert. was of 


testimony to hold that there was a 
Tank No. 5. 


Defendant 


fire in 
that 
plaintiff failed to distinguish between 


insurer contended 


damage caused by fire and damage 


caused by “bin burn” and, therefore, 
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plaintiff was only entitled to nominal 
damages. The rule in tort damage 
cases does not apply where there is 
loss by fire; this type of matter in- 


volves proximate cause, rather than 


separate and different tortfeasors. The 
rule is that if the 
cause of the loss is one of the perils 
insured against, the courts look no 
further. relieved 
from responsibility by showing that 
property brought within such 
covered peril by a cause not men- 
tioned in the insurance policy. Hold- 
ing that fire was the direct, proximate 
cause of the loss of the soybeans, the 
court granted plaintiff recovery under 
the policy it held—Glens Falls Insur- 
ance Company of Glens Falls, New 
York v. Linwood Elevator. Mississippi 
Supreme Court. May 15, 1961. 10 
FIRE AND CasuaALty Cases 878. 


nearest efficient 


The insurer is not 


was 


Memorandum of Home Owners 
Policy Delivered— 
Binding Effect on Policy Holder 


Whether or not an action on a Home 
Owners Policy was filed too late de- 
pended on the jury's determination of 
whether the property owner was justi- 
fied in relying on his belief that the 
memorandum of the policy was the en- 
tire policy. Delaware. 


In 1956 plaintiffs bought and were 
issued from defendant a Home Own- 
ers Policy of Insurance. Included in 
the insured is the rupture of 
a steam or hot water heating system. 
The 


accordance with regular practice, the 


risks 
house was mortgaged and, in 


original policy containing the stand- 
ard mortgagee clause was sent to the 
mortgagee. Subsequent to that time, 
defendant issued to plaintiffs, the in- 
sureds, a “Memorandum of Insurance.” 

In 1958, while the policy was in 
effect, plaintiffs suffered a loss due 
to the “tearing asunder or cracking” 
of the hot their 
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insured home. Action on the policy 
was instituted 15 months later. The 
defense of the company, that suit had 
not been brought within 12 months 
after the loss, as required by the 
conditions of the standard fire policy, 
the policy 


which included in 


issued to plaintiffs, was sustained by 


were 


the trial court. 


On appeal, plaintiffs contended that 
the failure of defendant to deliver a 
copy of the original policy to them 
constituted a waiver by defendant of 
the condition that all actions be com- 
within 12 months from the 


date the cause of action arises. The 


menced 


memorandum which was delivered to 


plaintiffs was in two parts. The face 


of the first sheet was similar to the 
first the 1943 New York 
Standard Fire Policy, setting forth 


page of 


the name of the company and of the 
insured, the location of the insured 
building, the amount of premium, the 
the etc. Also 
listed in general terms were the cov- 
erages of the “Home Owners Policy” 
Stamped 


name of mortgagee, 


in addition to fire risks. 
diagonally across the face of the sheet 
was the statement in red ink, “This 
is not a policy of insurance,” and that 
no rights were conferred by the memo- 
randum. The second part of the memo- 
consisted of a double sheet, 
printed on all four headed, 
“Homeowners Policy—Form B.” It 
detailed at length the nature 


of the risks insured, the exclusions, 


randum 


sides, 
great 


limitations, and conditions applicable 
thereto. The jury could find, the court 
stated, that 
attached together, a person unfamiliar 


when these forms were 
with insurance policies would believe 
that the whole document constituted 
a true copy of the entire policy. 

The court was of the opinion that 
a jury should decide whether plain- 
tiffs were justified in believing that 
the memorandum was a copy of the 
entire policy, and if so, whether they 
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were misled, after the loss, into be- 
there contract 
provision limiting the time for suit. 
Plaintitts’ theory of estoppel 
lacking in proof of misleading conduct 
on defendant’s part 
on the misleading conduct which caused 
damage to them. The judgment was 
reversed, allowing plaintiffs an op- 


lieving that was no 


was 


and in reliance 


portunity to amend their pleadings. 
Gribble et al. v. Royal Insurance 
Company, Ltd. Delaware 
Court. November 15, 1960. 
AND CASUALTY CASEs 863. 
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AUTOMOBILE 


| Summaries of Selected Decisions | 
Recently Reported by CCH | 
AUTOMOBILE INSURANCE | 
REPORTS 


Wife-Passenger Sues Husband's 
Insurer—Unavoidable Accident 


A wife, suing her husband's liability in- 
surer for recovery of damages sustained 
in a head-on collision with another 
vehicle, was denied recovery upon a 
showing of her husband's exercise of 
due care and a conclusion that the 
accident was unavoidable. Louisiana. 


A passenger in an automobile brought 
an action against the liability insurer 
of her husband, the driver of the car 
in which she was riding, to recover 
damages for the injuries which she 
sustained when the car collided head- 
on with a vehicle approaching from 
the opposite direction. 

The accident happened on a rela- 
tively straight and level stretch of 
two-lane blacktop highway. At the 
point where the accident occurred, 
there was a very narrow shoulder on 
the insured’s right-hand side, which 
descended sharply into a deep ditch. 
The collision was in the insured’s lane of 
travel. The other vehicle was driven 
by an intoxicated man, whose pas- 
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senger testified at the trial that the 
intoxicated driver was attempting to 
another the 
straightness of the highway, defend- 
ant insured saw the intoxicated driver's 


pass car. Because of 


car swing over for passing 1000 feet 
the roadway. At that time, 
insured did not make any attempt to 


down 


avert a possible collision, for he re 
lied on his belief that the other driver 
would return to his proper lane of 
travel. When the intoxicated driver 
suddenly applied his brakes, insured 
only then realized that he would not be 
able to complete his passing maneuver ; 
and he, also, applied his brakes, but 
was unable to avoid the collision. 


The appellate court granted plain- 
tiff recovery, having found the intoxi 
cated driver guilty of the 
negligence and defendant insured guilty 


grt ssest 


of negligence which proximately caused 


the collision inasmuch as he did not 
make any effort to slow down when 
he first saw the other driver attempt 
to pass. Reversing that holding, the 
supreme court cited the law of this 
jurisdiction to the effect that an auto 
mobile driver, the right 
the 
other precautions to avoid a collision 
with an approaching vehicle only 
when by due care he discovers that 


who is on 


side of road, need stop or take 


another on the wrong side of the road 


cannot or will not turn to clear his 


right of way. 


In the absence of any evidence that 
defendant did or should have dis 
covered the peril in which he was 
placed by the intoxicated driver's ac- 
tion in time to the 
no actionable negligence 


collision, 
could be 


avoid 
charged against defendant. As soon 
the 
other driver could not pass safely, he 


as defendant became aware that 
immediately applied his brakes. He 
turn to the left 
the car that was being passed was 


could not because 


coming in that lane. He could not 


turn to the right because of the nar- 


Automobile 


row shoulder and steeply-banked ditch. 
With this analysis, the court was of 
the opinion that plaintiff's husband 
had done all that the law required of 
him and denied plaintiff any recovery 
from defendant insurer.—Martin v. 
Firemen’s Insurance Company of New- 
ark, N. J. Louisiana Supreme Court. 
June 29, 1961. 23 AUTOMBILE CASES 
(2d) 786. 


Disregard of Signs— 
Negligent Homicide 


The driver of an automobile that failed 
to come to a halt at a stop sign and 
collided with a car proceeding on the 
through highway, killing two passen- 
gers therein, was found guilty of neg- 
ligent homicide, because he took a 


consciously dangerous course of action. 
Idaho. 


\ physician was traveling on a 
through-highway with his wife and 
daughter at a speed of between 50 
At an inter- 


section with a secondary road, de- 


and 55 miles per hour. 


fendant, upon entering the primary 
road, struck the physician’s car, caus- 
ing it out of control and roll 
over, with the result that the physi- 


to go 


cian’s wife and daughter were killed. 


An action was brought against de 
fendant by the state under the Negli- 
gent Homicide Act. To be guilty 
of this crime (which is a misdemeanor, 
so that proof of felonious intent is not 
must proximately 
cause the death of any person within 
one year by driving any vehicle in 
reckless disregard of the safety of 


necessary Pe one 


others. Recklessness is defined as 
being a conscious choice of a course 
of action either with knowledge of 
the serious danger to others involved 
in it or with knowledge of facts which 
would disclose this danger to any 
reasonable man. Whether or not de- 
fendant’s conduct constituted the de- 


warrant a 
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conviction of negligent homicide was 
held to be an issue for determination 
by the jury. 

In this case, defendant stated that 
his view of the primary highway was 
obstructed. The found that 
this obstruction imposed upon him 


court 


an additional burden of care, making 
it imperative that he stop at or near 
the stop sign at a point where he 
could make an effective observation 
of the traffic on the main road before 
entering the traveled portion of that 
highway. 

The jury finding, supported by the 
evidence, was that defendant did not 
stop at the intersection, that he knew 
he was approaching a through high- 
way which required him to come to a 
stop, that he was aware of the ob- 
structions to his view for 300 feet or 
more, and that such circumstances 
as were known or should have been 
defendant would lead a 
reasonable man to realize that in 
driving onto the primary road with- 
out stopping and observing the traffic 
thereon would involve a high degree 
of probability that substantial harm 
would result to others by 
thereof. The violation of the statute 
is all that is required for conviction, 
regardless of whether or not inten- 
tional, when death results from that 
violation within one year. The con- 
viction of negligent 
sustained.—State of Idaho v. Papse. 
Idaho Supreme Court. June 28, 1961. 
23 AUTOMOBILE CAsEs (2d) 789. 


known to 


reason 


homicide was 


Insurer's Refusal 
to Defend Assured—Waiver 


Where an insurer notified its assured 
that it would not defend an action 
against him, subsequently filed motions 
in assured's behalf, then proceeded no 
further, it was held insurer had waived 
its right to decline to defend its as- 
sured and was liable for attorneys’ fees 
and court costs incurred by assured. 
Tennessee. 


582 


insured involved 
collision with an automobile 
while driving his father’s pick-up truck 
on behalf of father’s 
The son had an insurance policy with 
defendant for his personal car, which, 
insofar as liability is concerned, is 
known as a “10/20M bodily injury 
liability and 5M property damage lia- 
bility.” The policy gave coverage to 
the son while driving private auto- 
mobiles or trucks belonging to others. 


Defendant’s 
in a 


was 


his business. 


The son and the driver of the other 
car were sued by the son’s father. The 
brief and argument were made and 
prepared by counsel of defendant in- 
surance company. During the period 
of this pending litigation, defendant 
had notified the son, the plaintiff in 
the instant action, that the policy it 
carried for the son did not cover the 
accident which occurred when he was 
driving his father’s truck. Subse- 
quent to the writing of the letter 
denying liability, defendant’s attorney 
filed a plea in abatement on behalf of 
the son, one defendant in the previous 
suit. After the motions had been 
filed, defendant’s attorney wrote to 
the son informing him that he was 
withdrawing from the case. 


Plaintiff, the son and defendant in 
the other action, was forced to de- 
posit $500 with the state to establish 
financial responsibility because of de- 
fendant’s refusal to file a certain form 
on behalf of its insured, and to pay 
$350 to engage an attorney to defend 
him. This action was instituted to 
recover those amounts from defend- 
ant for having breached the contract 
of the policy. The trial court held 
that defendant, by appearance in the 
case for plaintiff, had waived any 
defenses it had under the policy 
against insured and awarded plaintiff 
judgment for the attorney’s fee and 


costs. 


Reviewing the issue of waiver, the 
court of appeals stated that when an 
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insurance company has arranged with 
an attorney for services to defend an 
action against its insured, regardless 
of the kind of pleas that may be filed, 
it has committed itself to the terms 
of that contract and elected to furnish 
attorney services for its insured, even 
though it had previously denied lia- 
bility. An insurance company can- 
not go into a case with the hope of 
winning and later withdraw when the 
results appear to be adverse. Having 
once entered the with a full 
knowledge of the facts it was under 
a duty to have ascertained, defendant 
insurance company had waived all 
rights it had to decline to defend 
plaintiff and was liable for the ex- 
penses plaintiff incurred in continu- 
ing the case on his own.—Tennessee 
Farmers Mutual Insurance Company 
v. Wood. ‘Tennessee Court of Ap- 
peals. June 30, 1961. 23 AUTOMOBILE 
Cases (2d) 797. 


case 


Vehicle Title Held for Security— 


Ownership for Liability Purposes 


In an action by a pedestrian, struck 
and injured by a truck, it was held that 
the insurer of the holder of title was 
liable under an omnibus clause, since 
the person having control over the truck 
was driving with the owner's permis- 
sion. Fifth Circuit. 


After a pedestrian was struck by a 
truck driven by an employee of a 
conditional vendee, he brought an ac- 
tion in a state court against the driver 
and his employer and recovered judg 
ment but was unable to get satisfac 
tion. Thereupon, the injured party 
sued the liability insurer of the seller, 
claiming the truck was owned by the 
latter and that it, at the time of the 
injury, was being driven by the ven- 
dee’s employee with the permission 
and consent of the vendor, thus en- 
gaging the coverage of the omnibus 
clause of the policy. 


Automobile 


An endorsement on the policy stated 
that title to the truck was vested in 
the vendor, but that the vehicle had 
been sold under a conditional agree- 
ment to the vendee. It further re- 
cited that for purposes of interpreta- 
tion of coverage, the vendee was to be 
considered the owner of the truck. 
Despite the endorsement, the truck 
had been purchased by the vendor 
and the registered title was in his 
name. 
insurance carried on 

The vendor testified that he pur- 
chased the truck at the purchaser's 
request, the latter having neither 
down payment nor a trade-in and 
thus being unable to finance the pur- 
himself. The vendor agreed 
that the truck would be put in his 
name and executed a 24-month in- 
stallment conditional contract. 
As part of the transaction, the vendor 


The vendor procured the only 
the truck. 


chase 


sale 


was to receive preferential treatment 
in his hauling requests. 


Instructions to the jury stated that 
the registration of a motor vehicle 
under the name of an individual or 
firm, name is shown on the 
certificate of title to the motor vehicle 
as being the owner thereof, raises a 
presumption that such individual or 
firm is the owner of the vehicle. 
Further, the instructions recited that 
the presumption of ownership may be 
rebutted with positive evidence that 
the true owner 
other than 
vehicle is registered. 
special interrogatories, the jury found 
that the vendor was the true owner 
and that the vendee operated the 
truck with the owner’s permission. 
Thereupon, judgment 
for the injured pedestrian. 


whose 


of the vehicle is one 
the 
In response to 


one in whose name 


was entered 

The presumption that results from 
the registration certificate is not evi- 
dence under the law of this jurisdiction, 
but it is merely an “administrative 
presumption” which merely requires 
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the whom the 
sumption is asserted to produce evi- 


The court in 


person against pre- 
dence to the contrary. 
this instance affirmed the jury finding, 
by the 
that the seller’s insurer had not pre 


substantiated facts, it wrote, 
sented “clear, positive and undisputed 
to overcome the presumption 
of ownership. Employers 
Insurance Company v. Zablosky. United 
\ppeals for the Fifth 
Circuit. June 30, 1961. 23 AvtTo 
MOBILE Cases (2d) 795. 


evidence” 
American 


States Court of 


Wife Sues Husband's Employer— 
Cause of Action Lies 


A woman injured through the negli- 
gence of her husband, acting as the 
agent of his employer, has a cause of 
action against the employer in spite of 
the fact that no liability is sought 
against his agent. Oregon. 


In this decision, one of first impres 
the 


affirmed the right of an injured party 


sion, Oregon Supreme Court 


to proceed against the master whose 


servant’s negligence caused the in- 


jury, although liability is not or can- 


not be established in the servant. 


The plaintiff’s automobile was stand 
ing at an when it 


struck from behind by a vehicle be 


intersection was 
longing to the defendant and being 
driven on his business by the plain- 
tiff's husband. The defendant averred 
that 
of action against 
plaintiff 


“since the plaintiff has no cause 


her said husband 


cause of 
action against the defendant.” 


likewise has no 


The plaintiff's counsel, appealing 
from an unfavorable judgment on the 
pleadings, submitted to the Oregon 
Supreme Court that “[t]he only ques- 


tion presented on appeal is whether a 
wife may hold her husband's prin- 
cipal or employer liable for injuries 
sustained by her as a result of her 
husband’s negligence while her hus- 
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band was in the scope of his agency 
or employment.” 


The present court recounted its past 
adjudications, analagous to that at 
hand, which established that: 


(1) the administrator of a deceased 
child’s could 
tion against the estate of the child’s 
father for the latter’s willful and fatal 


estate maintain an ac 


operation of an automobile; 


(2) a wife may sue her husband for 
an intentional tort; and, 


(3)where the liability of a principal 
for the tort of an agent is predicated 
upon the theory of respondeat superior, 
the liability of the principal does not 
necessarily depend upon a judgment 
against the agent, but upon the fact 


of the agent’s negligence. 


Cases directly precedential in other 
states have produced some diametri- 
cally opposed opinions. States which 
have held that a wife may not sue her 
husband's employer for the husband's 
negligence include Lowa, Maine, Mary 
land, Nebraska and Tennessee, as well 
as the District of Columbia. 
holding that she may recover include 


The se 


Florida, Georgia, Illinois, Kentucky, 
Massachusetts, Minnesota, Mississippi, 
Missouri, Ohio, Pennsylvania, Vermont 
and The court 
Oregon with this second group. 


Wisconsin. aligned 


“TWle conclude that a wife may 
sue her husband’s employer for the 
husband's negligence. The husband’s 
personal immunity should not extend 
to his employer. Moreover, it 
would be a upon the 
court if a group of people were in- 


sad _ reflection 
jured in one accident by an employee 
and everyone injured could recover 
from the employer but the wife of 
the negligent employee.”—Kowaleski 
vw. Kowaleski. Oregon Supreme Court. 
April 19, 1961. 22 AuroMosBILE CASES 
(2d) 1394. 
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Liability Insurance—Other 
Automobile ‘Regularly Furnished”’ 


An exclusion from coverage while driv- 
ing an automobile ‘furnished for regu- 
lar use’’ does not apply when the 
insured is driving the other automobile 
on a special mission with the special 
permission of the owner. Washington. 


The plaintiff had borrowed his son 


in-law’s car and used it regularly 


in his business for over two months. 
On July 21, 1959, 


formed his 


the plaintiff in 
that the 
rowed automobile needed repairs, and 


son-in-law bor 
the son-in-law specifically authorized 
the plaintiff to take the car to a par- 
ticular repair shop in Seattle. On the 
way to the shop, the plaintiff struck 
a city truck. A passenger in the truck 
brought suit and recovered a $7,000 
judgment, which the plaintiff paid. 
He now sues the insurance company, 
which had defended him without con 
ceding liability, for the sum of the 
judgment. 


The trial court granted the insurer’s 
motion to dismiss on the basis of an 
exclusion in the policy from liability 
incurred 
car regularly furnished for the in- 
The appeal was taken 


while driving a nonowned 
sured’s use. 
before the Washington Supreme Court. 


This court agreed that the plain- 
tift’s the car in his 
was a regular within 
contemplation of the exclusion. 
ever, “[u]nfortunately for 
spondent, the trip in question was not 
a routine one to a service station. The 
major repairs herein did not fall with- 
in an inferable understanding between 


business 
the 
I low - 


use of 
use 


the re- 


the parties regarding the use of the 


automobile, such as service station 
service. This is made to appear from 
the fact that 


and instructions were received relat- 


specific authorization 


ing thereto.” 


the 
court was persuaded, Pacific Automo- 


The case in point by which 


Automobile 


bile Insurance Company v. Lewis, 132 
P. 2d 846, concerned a salesman who 
sought and obtained permission to 
use the company car regularly as- 
signed to him for a personal visit. 
That court held “[i]t cannot be said, 
as a matter of law, that 
on a particular occasion, which is a 


such a use 


departure from the customary use for 
which the car is furnished, is a regu 
lar use within the meaning of these 
clauses of the policies. ...” 


Or, in the words of the present 


court: 


regular use 
not, in fact, 
preclude a special use of a different 
nature if it is specifically authorized 


‘An agreement for a 


of an automobile does 


for one occasion only. A major re- 
pair is not ordinarily part of an 
agreement for regular use.”—Palmer 
v. Glens Falls Insurance Company. 
Washington Supreme Court. April 6, 
1961. 22 AvroMoBILE Cases (2d) 1366. 


Short Short: California 


The plaintiff was injured in an in- 
tersection collision with the defendant’s 
vehicle, while the former was partici- 
pating in a funeral procession moving 
through a red light. The plaintiff cited 
a city ordinance authorizing such pro- 
cessions and granting a cortege the 
right of way. The defense maintained 
that the right of way of vehicles in an 
controlled by a traffic 
light was governed by a state statute 
which rendered the ordinance invalid. 
The present court of appeals sustained 
the defendant’s view. The statute 
gave several instances during which a 
might disre 
garded, but a funeral procession was 
not one of them. Any ordinance cre 
ating an additional exception was 
invalid.—Bacich et al. v. Russell et al 
California District Court of Appeal. 
May 24, 1961. 23 AvuToMOBILE CAsEs 
(2d) 633. 


intersection 


signal be temporarily 
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Federal Tax Reform 


The Issues and a Program. Dan 
Throop Smith. McGraw-Hill Book 
Company, Inc., 330 West 42nd Street, 
New York 36, New York. 1961. 328 


pages. $7. 


With tongue in would 
like to point out that this Harvard 


cheek we 


professor served in a tax policy posi- 
tion under a Republican administra- 
tion, and his book contains some very 
practical tax philosophy. 
Smith says “As a practical political 
matter, a series of reform packages 
would have a greater chance of suc- 
cess than a single reform bill because 


Professor 


there would be less concentrated op 
position from groups with 
interests.” 


special 


While the prospects for a general 
tax reduction have dwindled in recent 
years, our tax laws need hard concen- 
trated constructive work toward im- 
provement. The author analyzes our 
tax system and puts forth practical 
conclusions. 


Individual income tax: 


(1) Revise middle and upper bracket 
rates to restore a situation where it 
will be more important to earn in- 
come than to save 
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taxes. 


(2) Tighten 


income by: 


definition of taxable 


(a) Stricter treatment of employees’ 


expense accounts and professional and 


hobby expenses of the self-employed 


(b) Improved taxation of interest 
and dividends, by withholding if nec- 
essary but preferably by better en- 
forcement 

(c) Elimination from capital gains 
category and taxation as ordinary 
income of such things as lump-sum 
withdrawals from pension plans, stock 
received under stock options which is 
not held for quite long periods, and 
coal royalties 

(d) 


tributions of appreciated art objects 


Stricter rules on charitable con- 


and elimination of charitable deduc- 
tion for used personal possessions 


(e) Elimination of deduction for 
interest and taxes on owner-occupied 


homes 
(f) Elimination of tax exemption 


on future issues of state and local 
securities. (A plan to reimburse state 
and municipal borrowers for higher 
interest costs probably must be in- 
this 


considered 
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separately if it would jeopardize a 
reform package.) 

(3) Consider, as an ultimate reform 
in the interests of simplicity and equity 

(a) Complete elimination of the de- 
duction for taxes and interest, except 
when incurred in a trade or business 

(b) Allowance of deductions for 
charitable contributions, 
and medical expenses only when they 


casualties, 


substantially exceed an average figure 

(c) Elimination of optional stand- 
ard deduction, which would become 
unnecessary in view of items a and b 
above 

(d) Reduction of bottom-bracket 
rate to the effects of the reduced 
deductions in items a, b, and c 

The net effect of this ultimate change 
would be a great simplification both 
in personal record keeping and in the 
preparation and auditing of tax re- 
turns. 
those now using the optional standard 
deduction 
they do now. There would be greater 
equality and 
those who rent, and itemized deduc 
tions would go only to those whose 


By an adjustment of rates, 


would pay exactly what 


between homeowners 


medical expenses, losses, or contribu- 
tions are unusually large. 


Depreciation 

(1) Establish depreciation rates on 
broad categories of property to permit 
recovery of capital outlays over periods 
which recognize the probability of 
high obsolescence and the desirability 
of encouraging rapid replacement. 

(2) Tax profit on sale of depreciated 
property as ordinary income, instead 
of capital gain, up to original pur- 
chase price. 

(3) Require depreciation taken on 
books to be at least as large as that 
claimed for taxes. 

(4) Permit taxpayers to justify 
higher depreciation rates than those 


Books and Articles 


generally authorized where special 
circumstances justify them. 

(5) Consider adoption of larger de- 
ductions in year of acquisition of de- 
preciable property to stimulate capital 
investment. This is of much 
importance than the preceding four 


less 
items. 


Capital gains and losses 

(1) Tighten definition of capital 
gains, as described in 2c above under 
individual income tax package. 


(2) Reduce rate on very long-term 
gains, over ten years, to 12% per cent, 
and increase rate on short-term gains, 
under two years, to 37% per cent. 


(3) Lengthen minimum holding 
period for captial gains to one year. 


(4) Increase allowance for deduc- 
tion of net capital loss from ordinary 
income from $1,000 to $5,000. 


(5) As a preferred alternative to 
and 4 above, permit tax-free 
roll-over of investments, 
with carry-over of basis, and tax any 
net gains not reinvested as ordinary 
income. This will remove the tax 
barrier to shifts of long-term invest- 
ments 


a 


long-term 


and 
stocks and real estate on the market 


increase the supply of 


to mitigate excessive price rises dur- 
ing speculative booms. The law also 
will be more equitable if it taxes as 
ordinary income those gains which 
do not continue to be embodied in a 
capital fund and at the same time 
remove those applications of the tax 
which now make it more of a capital 
levy than an income tax. 


Corporation income tax 

(1) Tax cooperatives on net re- 
tained earnings, allowing deductions 
only for cash distributions to patrons 
and members. 

(2) Tax cooperative financial in- 
stitutions on net increases in surplus 
reserves after allowance of deductions 
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for bad-debt reserves which are more 
closely related to those permitted to 
ordinary taxpaying corporations than 
is now the case. 

(3) Tax all corporate income and 
gains at the same rates by not giving 
corporations a differential rate on 
capital gains. 

(4) the prevent 
abuses of tax advantages from multiple 
multiple 
corporations owned by the same group 


Tighten law to 
sS 


subsidiary corporations or 


of investors. 


the 
centage depletion over a period of 


(5) Eliminate concept of per- 


years unless it can be justified on 


than ad- 
Whatever change is 
made in the depletion allowance for 


better grounds have been 


vanced thus far. 


corporations should also be made for 
individuals. 


(6) Use revenue received from pre- 
ceding changes to reduce the corpo- 
rate normal tax rate, thereby giving 
relief to all corporations with the 
greater proportionate relief to smaller 
corporations. 


Trusts and estates 


(1) Ignore trusts established in the 


future as separate taxable entities, 


making the income of them taxable 
to the donor or to the estate unless 
the 


right to income is definitively 


transferred to an individual beneficiary. 


(2) When 


estate 


trust or 
taxable to a 
ficiary instead of to the donor or an 


income of a 
becomes bene- 
estate, under the preceding rule, the 
principal of the trust or estate will 
be deemed for tax purposes to belong 
to the beneficiary and an additional 
gift or estate tax will apply when the 
recipient of the income dies or the 
income is shifted to another beneficiary. 

These two changes will remove the 
tax benefits of multiple trusts within 
a generation and of trusts extending 
over several generations without im- 


588 


pairing their use for nontax purposes. 
An estate should be permitted to con- 
tinue as a taxable entity for a sub- 
stantial individual could 
time after death 
but could not proliferate himself into 


time; an 
continue himself in 
numerous artificial taxable entities 
either during life or after death. 
(3) The revenue gained from the 
two preceding points should be used 
to reduce the estate and gift tax rates 
and, since much of the gain will come 
from higher income tax revenue over 
the reduce the income tax 
rates as proposed in the first tax 


years, to 


reform package. 

(4) Substitute an inheritance tax 
for the estate tax; this is a separate 
package by itself. 


Excise taxes 


(1) Substitute a single broad-based 
excise at the manufacturer or whole- 
saler level for the present illogical 
selective excises on a variety of prod- 
ucts and services while keeping the 
liquor and tobacco taxes at least up 
to present levels. Keep gasoline and 
other highway use taxes high enough 
to finance the highway program. 

These six tax-reform packages could 
reasonably be considered as separate 
items of legislation, though they are 
somewhat interrelated as noted in 
their descriptions. The reforms in 
the individual tax and in depreciation 
allowances are the most important of 
the six. The depreciation reform is 
the simplest and should be the least 
controversial. Its prompt adoption in 
1961 may also be especially timely, 
both to 
sion and to permit reductions in costs 


encourage economic expan- 
which will improve the international 
position of the dollar. For these rea- 


sons, it should be treated separately. 

In addition to the items in the six 
reform packages, numerous other pro- 
posals for change were made in the 
foregoing chapters. They are not re- 
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peated here because a mere listing of 
them would make tax 
more formidable than it 
They may be adopted as separate 
items of included as 
additional items in the reform pack- 


reform seem 


should be. 
legislation or 


ages provided that their inclusion does 
not clutter up and endanger adoption 
of the elements in the reform 
program. 


basic 


Medical Benefit Plans 


How To Get the Most Out of Med 
ical and Hospital Plans 
Ruth 
Foundation on 
Medical 


Co pies of 


Prepared by 
Brecher for the 
Health, 
Welfare, 


are 


and Edward 
Employee 


and Inc. 


the book 
at $2.00 each from the Foundation’s 
offices, 477 Madison New 
York 22, New York. 

The Foundation of Employee Health, 
Medical Care, and Welfare, Inc. has 
the 
management community councils to 
help improve the quality of health 
and medical care. This proposal also 


Care, 


ay ailable 


\venue, 


recommended creation of labor- 


calls for regulating the rising costs 
of Blue Cross, Blue Shield and health 
insurance plans which now cost Amer- 
ican industry and workers about $4 
billion a year. 

Ruth and Edward Brecher have 
explored a wide variety of problems 
which face the 98 million Americans 
who participate in employee health 
benefit programs, 

The council proposed by the authors 
would attempt to correct inadequacies 
and abuses in the present plans, as 
well as provide community leadership 
in making better medical and hospital 
care available at a cost. 
The list of 
possible activities for such a council, 


reasonable 
book contains a check 
which suggests that a closer relation 
ship between labor management and 
the hospitals, health insurance com- 
panies, state insurance commissioners 
and legislatures involved would in- 


Books and Articles 


crease the effectiveness of the dollars 


being spent on these plans. Commit- 


tees would be formed to deal with 
various phases, such as setting rela- 
tive value scales for medical fees and 
improving the quality of care by limit- 
ing benefits to accredited hospitals 
and encouraging the use of physicians 


affiliated with these hospitals. 


Tax Institute Symposium 
Management's Stake in Tax 
istration. Tax Institute, Incorporated, 
457 Nassau Street, Princeton, New 
Jersey. 1961. 26 


Admin- 


0 pages. $0. 

Each year the Tax Institute holds 
an annual symposium for the purpose 
of focusing attention on a major prob 
lem of taxation by affording an op 
portunity for discussion by informed 
participants. This 
the symposium of last year dealing 
with the impact of taxation on man 


book represents 


agement responsibility, and manage 
ment’s 
The symposium was divided into five 
parts: tax administration; 
excise tax administration ; 
standards of property 
management's interest in uniformity 
and taxes; and 
administra 


stake in tax administration. 
income 
sales and 
assessment; 
some 


in state local 


basic considerations in 
tion. 

In this part, David A. Lindsay, 
General Counsel of the United States 
Treasury Department, spoke on man- 
agement’s stake in tax morality. 

“Not the Internal 
Service, but also several of the large 


only Revenue 
corporations which disburse their own 
dividends and many of the disbursing 
agents, primarily banks and trust com- 
panies, have on order, or plan to order, 
expensive machinery, some of which 
could dovetail with the federal program 
and some of which might not. In plan- 
the future use of such 
machines, it is essential that mutual 
problems and needs are understood in 


ning for 


the hope that the planning can be coordi- 
nated intelligently.” 
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State Legislation 


Approved Investments 

125.5a was 
Insurance Code, ap- 
proved August 1, 1961. It provides 
that a insurance company 
may not invest an amount in excess 
of 2 per cent of its admitted assets 
(except as provided in Section 125.12) 
other 
issued by a religious trust of a regu- 
larly constituted ecclesiastical body 
having jurisdiction over a religious 
district through which the business 
affairs of the religion are administered. 
No such securities may be purchased 
if at the time of contemplated pur- 
chase any prescribed interest then due 
thereon is in default. 


Illinois . . . Section 


added to the 


domestic 


in bonds or indebtednesses 


Vermont . . The Vermont In- 
dustrial Building Authority, created 
under House Bill No. 1 for the pro- 
motion of erecting commercial build- 
ings, is authorized to insure mortgage 
payments upon its own terms. These 
mortgages are deemed legal invest- 
ments for all insurance, trust and in- 
vestment companies, and banks, etc. 
The insurance contract executed by 
the Authority is incontestable against 
the approved mortgagee except for 
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fraud or misrepresentation on the 
mortgagee’s part. This act was ap- 
proved July 25, 1961. 


Doing Business 


Illinois . . . To the Insurance 
Code, Section 123.1 was added a pro- 
upon 
unauthorized insurers for false adver- 
tising. The act subjects unauthorized 
insurers which into this state 
any false advertising designed to in- 
residents of this state to pur- 
chase insurance from them to the 
jurisdiction of the Director of Insur- 
ance and to the jurisdiction of the 
local courts. A method of substituted 
process by leaving with the director 
two copies of the statement of charges 
and notices, one of which the director 
shall send by registered mail to the 


vision for service of process 


send 


duce 


last known principal place of business 
of the unauthorized insurer is pro- 
vided. Approved, August 1, 1961. 


New Hampshire . . . An insur- 
ance company may purchase and hold 
electronic computers and electronic 
and mechanical machines and equip- 
ment constituting a data processing 
and accounting system as long as the 


cost is amortized within ten years, 
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with the further provision that the 
unamortized cost of the machine shall 
not per cent of the 
pany’s admitted assets without the 
approval of the insurance commis- 
Section 411 :16-a was approved 


exceed 1 com 


sioner. 


May 18. 


Fire Insurance 


Vermont 
per cent insurance premium tax on 
fire insurance companies levied for 
support of the 
office has been repealed. H. B. 97, 
approved June 28, 1961, effective July 
1, 1961. 


The special 0.75 


state fire marshal’s 


Health Insurance 

Pennsylvania \pproved July 
26, 1961, Bill No. 1595 
which makes Pennsylvania residents, 


was House 
65 years of age and over, who do not 
already receive assistance as an aged 
person, eligible for medical assistance 
for services for which federal financial 
participation is available. Such as- 
sisted services include inpatient hos- 
pital care, the cost not to exceed $25 
per day, excepting tuberculosis or 
psychosis patients in hospitals beyond 
42 days; the actual cost up to $5 per 
day of hospital-provided care in the 
home following a_ hospitalization 
period; up to $4 per visit of a nurse 
coming to the home on the physician’s 
orders; and the cost of public nursing 
home care, excepting tuberculosis and 
psychosis patients after 42 days in 
the hospital. 


Immunity 

California The law providing 
for the civil liability of any public 
agency to persons injured or to the 
representatives of those killed through 
the negligent operation of any undoc- 
umented vessel numbered under the 
Harbors and Navigation Code by an 


officer or employee of such agency, 
acting within the scope of his em- 
ployment was repealed by Senate Bill 
No. 266, approved July 19, 1961. 


What the Legislators Are Doing 


Illinois Added to “An Act 
relating to the care and treatment by 
counties of persons afflicted with tuber- 
culosis and providing means there- 
fore,” is a section permitting the board 
of directors to insure against any loss 
or liability of the county or the sani- 
tarium, its branches or employees, 
due to the wrongful or negligent act 
of such employee acting within the scope 
of his employment. Insurance is to be 
carried with a company licensed to write 
such coverage, each policy containing 
a clause waiving insurer’s right to 
refuse payment because of the non- 
liability of the insured 
divisions, branches 
House Bill No. 20 
August 3, 1961. 


county, its 
employees. 
approved 


and 
was 


Insurance Code Study 


Missouri . . Senate Concurrent 
Resolution No. 21 provided for the 
formation of a joint committee of the 
General Assembly to make a detailed 
study and review of all laws relating 
to the organization and regulation of 
insurance companies doing business 
within this state and contracts of in- 
surance against hazards of all kinds. 
A report with recommended legisla- 
tive changes is to be submitted upon 
the completion of the investigation. 
This resolution was approved June 
30, 1961. 


. 
Loan Collateral 


Wisconsin . . . A policy of health 
and accident insurance on the life of 
any person responsible for the repay- 
ment of a mortgage loan may be 
pledged as collateral to any bank 
upon the written request of any bor- 
rower. Should the borrower be un- 
able to pay premiums on the policy, 
the lending company may advance the 
premiums, adding them to the unpaid 
balance of the mortgage loan. Chap- 
ter 317, Laws 1961 (Senate Bill No. 
82) was approved July 28. 
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Public Insurance 


Alabama 
authorized by 
approved August 1, 


Fayette County was 
House Bill No. 108, 
1961, to permit 
the governing body of any public 
hospital in that county to insure pub- 
the 


with 


lic buildings owned by state, 


county or city, together the 
equipment, furniture, fixtures and all 
other property within those buildings, 
for the 
private insurance companies of the 


Insur 


insurable value thereof with 


governing body's choosing. 
ance is no longer required to be car- 
ried through either the State Insurance 
the State Department of 


Fund or 


Finance. 


“Let's get the game going. 
maneuvers give the casualty business a bad name.”’ 
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California No state depart- 
ment or agency shall negotiate any 
life or disability insurance or require 
the placing of such insurance through 
a particular agent, broker or company 
except to the extent that the state has 
a direct financial interest in the sub 
ject of the insurance. Assembly Bill 
No. 3033, approved July 15, does not 
affect the programs of insurance re- 
lating to veterans’ farm and home 
purchases through the Department of 
Veterans’ Affairs, that the 
total life insurance benefit under the 


except 


program shall not exceed 120 per cent 
of the unpaid contract balance. The 
bill does not affect insurance provided 
by the state for its employees. 


All these delays and legal 








Sn Futwee Gasues 


AVIATION ACCIDENT LIABILITY law will be 
treated in a forthcoming article, especially 
topical by reason of the rapidly expanding 
air carrier industry. Limited to the field of 
aircraft passenger accident law, the article 
explores the effect of the perennial legal 
concepts in a comparatively new area of 
litigation. Statutory law, including general 
liability statutes, collision statutes and guest 
statutes, res ipsa loquitur, and the emerging 
prospect of absolute liability are discussed, 
with the suggestion that a federal statute im- 
posing absolute limited liability be enacted. 
Such a recourse is justified, the author feels, 
because of the unusual burdens facing the 
injured passenger in aviation litigation, and 
not, as some have claimed, because avia- 
tion is ultrahazardous. 


THE SPATE of personal injury suits flood- 
ing the courts has created perils as well as 
profits for the plaintiff's attorneys. An arti- 
cle to be published next month deals frankly 
with this paradox, holding brief for the more 
realistic offer and demand toward an equi- 
table settlement, without speculation in the 
award market. 
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